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A Report to The Reader 


Vi R. EDMUND T. DELANEY '’S article, 
i “Legal Phases of Compulsory Division 
which began at 
this 


of Insurance Commissions,” 
page 262 of the April, 1950 
JourRNAL, contained a typographical error. 
We printed the last sentence on page 265 
as follows: “Whatever the criticisms of the 
Osborn case, there is no doubt that it is not 
controlling law should 
have read: “Whatever the criticisms of the 
Osborn case, there is no doubt that it is now 
controlling law .’ The error was ours, 
not Mr. Delaney’s. Mr. Delaney says: “As 
the case now stands, I believe that it is con- 
trolling unless subsequently reversed.” 


issue of 


..” The sentence 


Dearie, Do You Remember 
When— 


In the good old days gone by, 
day on a train was a tiresome, long, drawn- 
out series of jerky stops and jerkier starts. 
The monotony of the ride was broken only 
by the commotion of the passengers who 
boarded and alighted at the many stops. 


a summer 


Between stops what was there to do but 
make small talk in the 
woman would dare enter 
with one’s feet sprawled in the aisle 


smoker—where no 
and perhaps doze 

It was such a train, on such an afternoon 
in the year 1895, that pulled to a squeaky 
stop before the depot in a small Texas town. 
The dozing passengers in the smoker, un- 
less gifted with extraordinary prescience, 
had no way of knowing that the slightly 
inebriated passenger struggling with a long, 
slippery sack was about to provide them 
with an occasion long toe be remembered. 

With considerable difficulty and much 
huffing and puffing by the conductor and 
the porter, the passenger and his sack were 
aboard the smoker. He selected a seat and 
put the sack him letting it hang 
over the arm into the aisle. After the train 
had jogged along for perhaps a quarter of 
an hour, a fellow passenger ventured to 
make conversation. “Whatcha got in the 
sack?” “’Taters, coffee grinder and a jug 
of alki,” was the laconic reply. 


beside 


The jug of “alk?” was attracting the at- 
tention of other passengers who could see 
that with each jerk of the train it was 
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slowly pushing its way through the strings 
which insecurely held the mouth of the sack 
The owner of the sack was asleep 
by now, as was a fellow passenger across 
the aisle. This long, lanky man had his feet 
in the aisle with new gaiters poised directly 
beneath the jogging and bouncing sack. 


closed. 


What happened was often described later 
as “the funniest thing I seen on a train any 
where.” The strings holding the sack closed 
broke and the jug smashed on the floor, 
giving the sleeping passenger a gaiter full 
of “alki.” That is certainly not the best wa) 
to be awakened. 

The commotion soon had the whole car in 
convulsive laughter. Some of the passengers, 
being quick to size up the situation as the 
alcohol ran down the carpet toward the door 
of the car, were yelling, “Lick it up,” “How 
much is alki by the bootful?” “Never mind 
the glass! Let me have some.” 

Another passenger paused between belly 
laughs to relight his cigar stump and thought 
lessly dropped his unextinguished match on 
the floor. 

This is where the situation lost its humor, z 
least for the passenger with a bootful of “alki.” 
Immediately flames “spurted to the ceiling,” 
one witness claimed, and our friend who had 
his foot pickled was hopping about trying to 
extinguish the fire in his shoe with the aid 
of other passengers. 

To make this legal, we have to have a legal 
query: Will the railroad be liable for damages 
to the “hot-footed” passenger because it per- 
mitted another board its train 
with a sack ? 


passenger to 


If you remember this case, you are older than 
If you would like the answer, see 29 S. W. 
652 


In the Supreme Court 


Aviation Risks.—Aviation clauses in life 
insurance policies which also contained pro- 
visions that the policies were free of restric- 
tion as to occupation were the subject of 
review by the United States Supreme Court 
during the month of April. 

A general aviation rider, which excluded 
from coverage “death as a result of operat- 
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ing or riding in any kind of aircraft” was 
interpreted to exclude from coverage all 
aviation risks, including military aviation 
risks. One Richard duPont, serving as 
“special civilian assistant” to General Arnold 
of the Army Air Corps, had been placed in 
charge of the Army Air Corps glider pro- 
gram. An accident occurred when duPont, 
as an observer on the test flight of an army 
experimental transport glider, was forced to 
bail out and his parachute failed to open. 
The policy expressly stated that it was free 
of restrictions as to occupation. 

The United States Court of Appeals for 
the Third Circuit (Wilmington Trust Com- 
pany v. The Mutual Life Insurance Company 
of New York, 13 CCH Lire Cases 1091, 
September 21, 1949) held that the aviation 
rider in the policies literally disentitled the 
beneficiary to recover because it referred to 
death as a result of operating or riding “in 
any kind of aircraft, whether as a passenger 
or otherwise,” which included a flight as a 
passenger in a military aircraft or an aircraft 
being prepared for use for a military pur- 
pose or admission. 

This holding became final when, on April 
10, 1950, the United States Supreme Court 
refused to disturb the decision by denying 
an application for a writ of certiorari. The 
beneficiaries had argued three points in their 
brief before the Supreme Court: (1) that 
the insured was within the coverage of the 
policies because he was engaged in occupa- 
tional flying when he was killed, (2) that 
the aviation riders were not intended to ex- 
tend to military flights in time of war and 
(3) that the Delaware statute providing that 
a life insurance policy shall be incontestable 
under the conditions specified prevented the 
exemption of an aviation risk from a life 
insurance policy after the statutory incon- 
testable period had elapsed. 

On the other hand, the Supreme Court in 
effect held that an insurer was not entitled 
to condition reinstatement of a policy upon 
the inclusion of an aviation clause which 
nullified a clause in the original policy stat- 
ing that it was free of conditions pertaining 
to any legitimate occupation, whether in con- 
nection with the armed services or other- 
wise. In this case, the policy issued to the 
insured was allowed to lapse for nonpay- 
ment of premiums. Three years later, the 
insurer reinstated the policy on the condition 
that the double indemnity 
omitted and that an aviation clause be in- 
serted. Through a clerical error on the part 
of the insurer’s staff, the permanent aviation 
clause was not endorsed on the policy at 
the time of Thereafter, the 


provision be 


reinstatement. 
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insured was killed in the crash of a military 
airplane he was piloting. Subsequently, the 
insurer brought an action to reform the 
policy. 

The United States Court of Appeals for 
the Ninth Circuit (Schiel et al. v. New York 
Life Insurance Company, 14 CCH Lire Cases 
222, December 21, 1949) held that the avia- 
tion clause which the insurer imposed on re- 
instatement of the ordinary life coverage 
nullified the occupation clause. Under the 
guise of reinstatement, the insurer under- 
took to rewrite the contract in such a manner 
as to repudiate a risk assumed at the outset. 
Reformation of the policy was denied. On 
April 10, 1950, the Supreme Court declined 
to review the decision. 

A petition for certiorari still pending be- 
fore the Supreme Court involves interpreta- 
tion of “death occurring by reason of any 
aerial flight or journey.” The insured, a 
flight officer in the army, died when the 
plane in which he was riding on his way to 
military maneuvers, exploded in mid-air, 
killing all on board. The United States 
Court of Appeals for the Sixth Circuit (Burns 
et al. v. The Mutual Benefit Life Insurance 
Company of Newark, New Jersey, 13 CCH 
Lire Cases 395, September 20, 1948) held that 
the clause applied to military, as well as 
civilian, aviation. In the brief filed with the 
Supreme Court, the beneficiaries argue that 
the court of appeals erred in construing the 
clause to apply to the death of the insured 
resulting from aerial flight as part of and in 
line of military duty in time of war, when 
the policy did not contain a military exclu- 
sion clause. They also contend that the aviation 
exclusion, by virtue of a Michigan statute, 
applies solely to civilian aviation. 


Concealment of Medical History.—A de- 
cision that a concealment of prior medical 
history in an application for life insurance 
ccnstituted legal fraud sufficient to void the 
policy was refused review by the United 
States Supreme Court on April 17, 1950. The 
insured had applied for his policy on June 
16, 1947. He died on January 28, 1948, as a 
result of a cerebral concussion caused by a 
fall. In his application, the insured declared 
that he had consulted one doctor six years 
previously, and that an X-ray of his gastroin- 
testinal tract revealed diverticuli (blind tubes 
or sacs), but that he had been free from 
gastrointestinal symptoms for the preceding 
six years. The insured failed to state that 
he had suffered from hemorrhages of the 
gastrointestinal tract in 1936 and been con- 
fined to a hospital for thirteen days and that 
he had spent a week in the hospital in 1944, 
when he suffered a recurrence of hemorrhages. 
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In a suit by the beneficiary to recover on 
the policy, the jury returned a verdict for 
the beneficiary. The United States Court 
of Appeals for the Ninth Circuit (Mutual 
Life Insurance Company of New York v. 
Morairty, 14 CCH Lire Cases 72, December 
13, 1949) held that, under Arizona law, the 
insurer, having established that the insured 
had made a material misrepresentation of 
fact, was entitled to a directed verdict or to 
a judgment notwithstanding the verdict. Un- 
der Arizona law, the court held, it is not 
necessary that actual fraud or intent to de- 
ceive be shown in order to void the policy. 
If the applicant makes false statements con- 
cerning material facts which are of such a 
nature that they are presumably within his 
personal knowledge, as distinguished from 
mere statements of opinion, the insured is 
guilty of legal fraud whether or not he in- 
tended to deceive the insurer. Moreover, the 
test of materiality is not whether the mis- 
representation contributed to death, but 
whether the facts, if truly stated, would have 
influenced the insurer in accepting or re- 
jecting the risk. 


In the brief filed in the Supreme Court, 
the beneficiary argued that the court of 
appeals erred in holding: that the false rep- 
resentations were material as a matter of law 
under Arizona law; that the materiality of 
an alleged false representation was a ques- 
tion of law rather than one of fact for the 
jury; and that, before it issued the policy, 
the company had full knowledge of all the 
facts allegedly concealed. Specifically, the 
beneficiaries contended that since the existence 
of diverticuli was disclosed on the applica- 
tion, failure to reveal prior or subsequent 
symptoms or aggravations or treatment of 
that same illness would be immaterial. The 
court of appeals had ruled that despite the 
insured’s disclosure of the existence of 
diverticuli, his failure to disclose the serious 
hemorrhages, together with the affirmative 
declaration that he had been free from 
gastrointestinal symptoms for the previous 
six years and his nondisclosure of the 1944 
hospitalization and treatment, constituted a 
concealment of material facts which were 
presumably within his knowledge. 


The Explosion Enigma 


That the gift of expression is one of the 
greatest of present-day assets is nowhere 
more discernible than in the courtroom, The 
insurance policy affords a striking example 
of the amount of litigation that has been the 
product of equivocal language. Attempts to 
unveil the cloak of mystery surrounding 
that most elusive of terms—“explosion”— 
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have provoked much legal ruminating and 
considerable disagreement among jurists, 
engineering experts and lawyers. 

What about a ruptured pipe? Can cold 
water explode? Are “explosion,” “bursting” 
and “rupture” synonymous terms? These 
are but a few of the technical niceties which 
have perplexed courts. 


At the outset, we learn that the term “has 
no fixed and definite meaning in ordinary 
speech or in law.” (Vorse v. Jersey Plate 
Glass Insurance Company, 119 Iowa 555, 93 
N. W. 569.) Moreover, there are various 
degrees of explosions. The bursting of a 
kernel of popcorn was acknowledged re- 
cently by counsel for an insurance company 
to constitute an explosion, which would ren- 
der the insurer liable for any resulting prop- 
erty damage. (L. L. Olds Seed Company v. 
Commercial Union Assurance Company, Ltd., 
7 CCH Fire Anp CAsuaLty Cases 33.) 

“ 


Another court defined explosion as “an 
idea of degrees,” the true meaning of which 
should be settled, not by any accurate meas- 
urement, but by the common experience and 
“notions of men in matters of that sort.” 
(Hartford Fire Insurance Company v. Empire 
Coal Mining Company, 30 F, (2d) 794.) 


Webster supplies a definition of explo- 
sion as “a violent bursting or expansion, 
with noise, following the sudden production 
of great pressure, as in the case of explo- 
sives, or a sudden release of pressure, as in 
the disruption of a steam boiler.” Century 
Dictionary defines it as “a sudden ex- 
pansion of a substance, as gunpowder or 
an elastic fluid, with force and usually a loud 
report; a sudden and loud discharge.” Or, 
as was said in Hartford Fire Insurance Com- 
pany v. Empire Coal Mining Company, supra, 
at page 796, “An explosion may be described 
generally, as a sudden and rapid combus- 
tion, causing violent expansion of the air, 
and accompanied by a report. But the ra- 
pidity of the combustion, the violence of the 
expansion, and the vehemence of the report, 
vary in intensity as often as the occurrences 
multiply.” 

From these descriptions, one can con- 
clude that the usual elements characteristic 
of an explosion are sudden and rapid com- 
bustion; sudden and great expansion of air; 
and a sharp noise or report. 

How have the courts approached this par- 
ticular labyrinth; how have the complexi- 
ties been resolved; and how have the rules 
been applied in specific instances? 

A case involving a large soap manufac- 
turing plant in Hammond, Indiana (Lever 


(Continued on page 382) 
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LEGISLATION 
Federal — State 


L 


Social Security 


The Senate Finance Committee, which has 
been considering the Social Security Bill 
(H. R. 6000) passed by the House, has 
reached an agreement on most of the pro- 
visions to extend the coverage of the old- 
age and survivors insurance. As passed by 
the House, H. R. 6000 would extend cover- 
age on a compulsory basis to approximately 
7,000,000 persons not now covered by the 
old-age and survivors insurance system, and 
voluntary coverage would be available to 
four million state and local government em- 
ployees through a system of federal-state 
agreements. 

The Senate Finance Committee favors ex- 
tending coverage on a compulsory basis to 
almost the same number of persons, but be- 
lieves voluntary coverage should be avail- 
able only to the one and one-half million 
state and local government employees who 
are not under a retirement system, 


Subcommittee Hearings 


Hearings are in progress before subcom- 
mittees of the Senate Labor and Public Wel- 
fare Committee on Senator Hunt’s national 
health insurance bill (S. 2940) and Senator 
Hill’s bill (S. 1456) to authorize federal 
grants-in-aid to the states to enable them 
to supplement their existing health programs 

The Hunt Bill would provide national vol- 
untary health insurance by prepayment of 
medical and dental expense for anyone de- 
siring to enroll. Instead of a specific tax, 
there would be a deductible feature under 
which the first portion of medical expenses 
up to a certain annual limit would be borne 
by the insured. The program would be financed 
by annual appropriations of $35,000,000 for 
four years with subsequent amounts to be 
determined annually by Congress. Admin- 
istration would be under a new Department of 
Health headed by a doctor given cabinet rank. 


There would be grants in the form of 
guaranties of minimum gross or net in- 


Legislation 


comes, or of payments to meet operating 
expenses (exclusive of acquisition costs of 
durable equipment), to qualified professional 
and technical health personnel to encourage 
their location or continuation in shortage 
areas; grants to aid in maintenance and op- 
eration of health centers, clinics and hospitals ; 
and grants and loans for the construction 
and equipment of Health centers, clinics and 
hospitals in shortage areas. 


In addition, a $70,000,000 five-year pro- 
gram of federal assistance to farmers’ ex- 
perimental health cooperatives would be 
established. This phase of the program would 
be conducted under the direction of the Sur- 
geon General in selected areas “to determine 
the practicality and effectiveness” of such 
cooperatives in providing comprehensive 
medical care for its members. A maximum 
of fifty cooperatives a year and not more 
than two in any one state would be eligible 
for federal assistance. The Surgeon General 
would be authorized to make grants-in-aid 
to voluntary nonprofit agencies, to make 
surveys and to assist in the organization and 
operation of the cooperatives. Grants would 
be limited to a maximum of fifty per cent of 
the cost of providing medical care and toa 
three-year period. 

The Hill Bill would provide for medical 
aid to indigents by using state and federal 
funds to pay their premiums in voluntary 
plans. Administration of the program would 
be in the hands of a Federal Hospital and 
Medical Care Council, consisting of the Sur- 
geon General as chairman ex officio and ten 
members appointed by the Administrator. 


State Legislation 


The Louisiana, Massachusetts, New Jer- 
sey and South Carolina legislatures are in 
regular session. The South Carolina House 
has adopted a resolution fixing the date of sine- 
die adjournment as May 6, 1950, but Senate 
action has not yet been taken on the proposal. 
Michigan, in special session, has on the 
agenda two topics of interest to the insur- 
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world: unemployment compensation 
and automobile financing. New Hampshire, 
which convened April 25, 1950, in special 
session, is considering state reorganization, 
higher pay for state employees and increased 
pensions for teachers. 


ance 


Recent adjournments include: Arizona on 
April 15, California’s first special session on 
April 15, Mississippi on April 20 and Rhode 
Island on April 22. 


Age misrepresentation . . . If the age of 
the person insured, or of any other person 
whose age is considered in determining the 
premiums, has been misstated in an appli- 
cation, the insurance company has the right 
at any time to adjust the amount payable 
or benefit accruing under the policy to the 
amount the premium would have purchased 
had the age been stated correctly, under the 
provisions of a Massachusetts amendment 
(H. B. 1976, approved April 15, 1950). 


Agent’s licenses .. . The New York Su- 
perintendent of Insurance may issue an agent’s 
license to any individual who has regularly 
and continuously acted as a licensed resi- 
dent fire, casualty, fidelity and surety and 
health insurance agent for a period of at 
least ten years immediately preceding the 
date of receipt of the application (A. B. 2308, 
approved March 30, 1950). 


Amendment of charters... A New York 
domestic insurer, in existence on January 
1, 1940, and having a guaranteed capital 
" represented by shares, may amend any of 
the provisions of its charter, including the 
increase, reduction or retirement of its cap- 
ital and the interest thereon, and the in- 
crease or decrease in the number or par 
value of the shares representing its capital, 
upon the filing in the office of the Superin- 
tendent of Insurance, of a certificate setting 
forth the amendments which shall become 
effective upon the filing. The certificate must 
have been approved by the insurer’s board 
of directors or trustees/and consented to 
by the holders of at least two thirds of its 
outstanding shares. Consent of the share- 
holders must be given, either in person or 
by proxy, in writing or by vote at a meeting 
held on at least twenty days’ notice (S. B. 
1929, approved April 15, 1950). 

Fire insurance ... Chapter 556, California 
Statutes of 1949, adopted a new standard- 
form fire insurance policy for California, its 
use to become mandatory on July 1, 1950. 
Defects were discovered in the form after 
its adoption. Therefore, the legislature passed 
a new law (S. B. 7-X, approved April 15, 
1950) making the necessary corrections 
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which would become effective at the same 
time as use of the new form becomes man- 
datory. A provision has been added that if 
an insurer has no president or secretary in 
the United States, the facsimile signature on 
the standard form may be that of its prin- 
cipal executive officer or manager residing 
within the United States. Secondly, a pro- 
vision has been added that in lieu of show- 
ing the term of coverage in the form set 
forth in Section 2071, as enacted by Chapter 
556 of the Statutes of 1949, the standard- 
form policy may show the term in any form 
which clearly states the period during which 
the insurance is to continue. An insurer 
which has printed or has ordered printed, 
prior to July 1, 1950, standard-form policies 
which conform to Section 2071, as enacted 
by Chapter 556 of the Statutes of 1949, will 
be allowed to use these policies until his 
supply is exhausted. 

The California legislature also acted to 
remedy a similar defect discovered in the 
new standard form of county fire insurance 
policy, use of which was to become manda- 
tory on July 1, 1950. A provision was added 
that in lieu of showing the term of coverage 
in the form set forth in Section 6010, the 
standard-form policy might show the term 
in any form which clearly states the period 
during which the insurance is to continue. 
Similarly, it was provided that insurers which 
had printed or had ordered printed, prior 
to July 1, 1950, standard-form policies con- 
forming to Section 6010, as enacted by Chap- 
ter 697 of the Statutes of 1949, would be 
permitted to use the policies until the supply 
is exhausted (S. B. 23-X, approved May 1, 
1950). . Virginia has made the following 
changes in its law relating to the standard 
fire insurance policy: 


(1) If the policy is a combination policy 
issued by more than one insurer, the names 
of both insurers, the location of their home 
offices and a statement showing what types 
ef companies they are must be given at the 
head of the policy. 


(2) A statement showing whether the in- 
surer is a stock or mutual company, a re- 
ciprocal or interinsurer or any other form 
of insurer is now included in “material per- 
mitted on the back of the policy.” 

(3) The names of the officers and direc- 
tors of the insurer issuing the policy may 
appear anywhere but upon the first three 
pages of the standard policy form. 

(4) The words “Standard Fire Insurance 
Policy of Virginia” at the top of the back 
of the policy may be transposed to the top 
of the first page of the policy. 
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(5) The words “first page of standard 
fire policy,” “(Space for insertion of name 
of company or companies issuing the policy 
and other matter permitted to be stated at 
the head of the policy)” and “(Space for list- 
ing amounts of insurance, rates and premi- 
ums for the basic coverages insured under 
attached)” on page 1; the 
words “second page of standard fire policy” 
on page 2; the words “third page of stand- 


endorsements 


ard fire policy” on page 3; and the words 
“hack of standard fire policy (optional)” and 
“(Company)” on the back thereof, shall be 
deemed to be explanatory only and need not 
be included as a part of the standard fire 
insurance policy required to be used 

(6) The number of the policy may be lo- 
cated in the left or right top corner in the 
margin of the first page, whichever is most 
convenient to the The first page 
must contain the required statutory language, 
but the linear arrangement as shown on 
page 1 may be varied, and there also may 
be inserted additional printed matter relat- 
ing to the coverage to be afforded under 
the policy (including the provisions of sup- 


insurer. 


plemental contracts or extended coverages), 
provided the additional printed matter is 
not inconsistent with the provisions of the 
standard fire insurance policy and is in con- 
formity with other applicable laws relating 
to the regulation of fire insurance (H. B. 
143, approved April 7, 1950). 


Health and accident insurance . The 
following policies have beert exempted from 
compliance with the statutory standard pro- 
visions for health and accident policies is 
sued or delivered in Virginia: 

(1) Any general, blanket or group policy 
of insurance issued to the federal, 
county or municipal government; 


State, 


(2) Any policy or contract of reinsurance, 
any blanket or group policy or any life in- 
surance, endowment or annuity contracts or 
contracts supplemental thereto which con- 
tain only such provisions relating to accident 
and sickness insurance as (a) provide addi- 
tional benefits in case of death or dismem- 
berment or loss of sight by accident, or as 
(b) operate to safeguard the contract against 
lapse, to give a special surrender value or 
to provide a total and permanent disability 
benefit (H. B. 536, approved April 7, 1950). 


Interest on policy loans ... A Massachu- 
setts amendment, effective July 17, 1950, 
provides that a policyholder who has paid 
premiums for at least three full years on 
any life insurance policy issued or delivered 
in the Commonwealth is entitled to a policy 
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loan at an interest rate not exceeding five 
per cent. Existing policy loans will continue 
at the prior interest rate of six per cent 
(H. B. 2371, approved April 17, 1950). 


Investments. . 
Slum 


. A Kentucky Community 
and Redevelopment Act 
authorizes all insurance companies, insur- 


Clearance 


ance associations and other persons carry- 
ing on an insurance business to invest any 
sinking funds, monies or other funds belong- 
ing to them or within their control in any 
bonds or other obligations issued by any 
municipal or county “Slum Clearance and 
Redevelopment Agency,” or issued by any 
community or other public body in the United 
States, when the bonds and other obliga- 
tions are secured by a contract for financial 
assistance to be paid by the United States 
Government or any agency thereof. 
bonds and authorized 
as security for all public deposits (H. B. 
444, approved March 25, 1950). . A new 
Mississippi law authorizes the State High-— 
way Commission to construct, acquire, im- 
prove, and maintain causeways, 
bridges, tunnels and toll bridges and to issue 


These 
obligations are also 


operate 


revenue bonds payable from the revenues 
derived from operation of the projects. The 
bonds issued under the authority of this law 
are declared to be legal and authorized in- 
vestments for insurance companies (S. B. 
511, approved March 28, 1950). New 
York has amended its public housing law to 
provide that insurance companies, insurance 
associations and other persons carrying on 
an insurance business may legally invest funds 
belonging to them or within their control in 
any bonds, notes or other obligations of a 
municipal housing authority when the bonds 
are “secured by an agreement between the 
authority and a government pursuant to 
which the authority agrees to borrow from 
the government, and the government agrees 
to lend to the authority prior to the maturity 
of such bonds, notes or other obligations of 
the authority, in an amount which 
(together with any other monies irrevocably 


monies in 


committed to the payment of principal of 


or interest on such bonds, notes or other 


obligations) will be sufficient to pay the prin- 
cipal of such bonds, notes or other obliga- 


tions with interest thereon to maturity, which 
monies under the terms of such agreement 
are required to be used by the authority for 
the purpose of paying the principal and in- 
terest on such bonds, notes or other obliga- 
tions at their maturity” (S. B. 916, approved 
April 14, 1950). 


Motor vehicles .. . The New York Senate 
has proposed, if the Assembly concurs, that 
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a joint legislative committee be created to 
make a study of the advisability of estab- 
lishing a state fund to pay judgments ob- 
tained against persons, which arise out of 
motor-vehicle accidents and which cannot 
be satisfied against the judgment debtor for 
lack of assets. The committee would report 
its findings to the legislature on or before 
March 1, 1951 (S. R. 134, adopted March 
22, 1950)... . A Rhode Island amendment 
provides that any person over sixteen years 
of age may operate a motor vehicle under 
the supervision of a properly licensed oper- 
ator who is over eighteen years of age 
(H. B. 907, approved April 19, 1950)... . 
Rhode Island has also enacted an entire 
new Motor Vehicle Code Act providing for 
uniformity in motor-vehicle administration, 
registration, antitheft regulations, civil lia- 
bility and rules of the road (H. B. 909, ap- 
proved April 25, 1950)... . A copy of any 
record or paper, without any proof of the 
seal or signature, in the Virginia Division 
of Motor Vehicles is admissible in evidence, 
in lieu of the original, in any court proceed- 
ing (H. B. 371, approved April 4, 1950). ... 


Car carriers have been excepted from the 
Virginia vehicle height limitation of twelve 
feet, six inches, by an amendment permit- 
ting them to be thirteen feet, six inches in 
height. However, this grant does not au- 
thorize their operation where clearances do 
not permit such a height, nor does it require 
, public authorities to provide vertical clear- 
ances in excess of twelve feet, six inches. 
Car carriers operating under this exception 
will be held financially responsible for any 
damages resulting to overhead obstructions 
(H. B. 503, approved April 4, 1950). 


Nonresident motorists . . . If an action 
is brought in Mississippi against a nonresi- 
dent motorist, the venue of the action shall 
lie either in the county where the cause of 
action accrued or in the county where the 
plaintiff resides (H. B. 742, approved April 
18, 1950). 


Payment of claims . . . Under Virginia 
law, if an insurance company which has 
made the required deposit of bonds with the 
state treasurer, fails to pay any of its lia- 
bilities after the liabilities have been ascer- 
tained by any agreement of the parties, binding 
on the company, or by a judgment, order 
or decree of a court against the company, 
the treasurer, upon application of the per- 
son to whom the debt is due, is authorized 
to sell at auction an amount of the bonds 
sufficient to pay the debt. A recent amend- 
ment requires the treasurer to give to the 
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company, or its agent in the state, ten days’ 
notice of both the time and place of the sale 
(H. B. 463, approved April 7, 1950). 


Public school buildings . . . South Caro- 
lina has eliminated its requirement that the 
Sinking Fund Commission be required to 
insure all public school houses and public 
school buildings against loss or damage by 
windstorm and instead authorizes the com- 
mission to provide insurance against loss by 
fire, lightning or extended coverage risks 
(H. B. 2077, approved March 30, 1950). 


Rate regulation . . . California has author- 
ized admitted insurers to enter into agree- 
ments with the Department of Veterans 
Affairs with respect to insuring property 
purchased from the department pursuant 
to the Veterans’ Farm and Home Purchase 
Act of 1934, at special rates determined to 
be reasonable by the Director of Veterans 
Affairs. The provisions of the California 
rate regulatory law will not apply to these 
agreements (S. B. 17-X, approved April 26, 
1950)... . The life of the New York Joint 
Legislative Committee on Insurance Rates 
and Regulation has been extended to March 
15, 1951, with a directive that the committee 
report its findings and legislative proposals 
to the legislature on or before March 15, 
1951 (S. R. 91, adopted March 22, 1950). 

Insurance of operating properties of 
railroads has been made subject to the law 
governing inland marine insurance rates 
(H. B. 634, approved April 7, 1950) and has 
been exempted from the provisions of the 


fire insurance rate regulatory law in Virginia 
(H. B. 633, approved April 7, 1950). 


Real party in interest... In New York, 
by virtue of an amendment to the Civil 
Practice Act, an insured person, corpora- 
tion, joint-stock association or other unin- 
corporated association which has executed 
to its insurer either a loan or a subrogation 
receipt, trust agreement or other similar 
instrument, may sue without joining with 
him the person for whose benefit the action is 
prosecuted (A. B. 346, adopted April 10, 1950). 


School property . . . Mississippi has au- 
thorized boards of trustees of agricultural 
high schools, agricultural high school junior 
colleges, and the board of trustees of any 
school district of any kind or type within 
the state which levies a tax for maintenance 
and support, to insure school buildings, teach- 
ers’ homes, furniture, equipment, libraries 
and other school property of their respective 
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This article is based on the author’s paper presented before the annual 
meeting of the Insurance Law Section, New York State Bar Asso- 
ciation, last January. Mr. Van Orman has prepared this revision in 
light of the recent amendment to the New York law — — — — 


T HE LOAN RECEIPT has passed from 
a carefree adolescence to a confused old 
age, has a dim future and may be headed 
for any early grave. 

To the relatively few subrogation special- 
ists, this may mean something; to those of 
us who are insurance lawyers in general 
practice, it may mean very little. Before 
we discuss the future of the loan receipt we 
should find out what it is, where it came 
from and why it was developed. 

The loan receipt is a device used in sub- 
rogation suits. It is a written statement 
given by the owner of property to his insur- 
ance company acknowledging that money 
received in the settlement of damage to that 
property is received, not as a final payment, 
but as an advance pending the outcome of 
a claim against the tortfeasor. This instru- 
ment was used, in the first instance, by 
marine insurance companies to protect their 
subrogation claims against carriers; in more 
recent times the purpose of the loan receipt 
has been to meet the problem insurance 
companies faced by the enactment of real- 
party-in-interest statutes, such as _ Sec- 
tion 210 of New York’s Civil Practice Act. 

There are two good reasons for reviewing 
this subject. One is that Section 210 has 
been amended, and the other is that there are 
three recent decisions of major importance 
concerning it: one by the Court of Appeals 
of New York last October (Miller Coat Com- 
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pany, Inc. v. Herbert, Inc., 300 N. Y. 477 
(October 20, 1949) ), one by the United States 
Supreme Court, December 12 (U. S. v. Aetna 
Casualty & Surety Company, 17 CCH NEct1- 
3ENCE CASES 571, 94 L. Ed. 151) and one in 
the Supreme Court of New York County 
(Bruner-Ritter, Inc. v. Town Park Garage, 
ln, RN. YS @) Be (& Ce_n. ¥. 
County ; September 22, 1949) ). 

Section 210 of the Civil Practice Act 
reads in part as follows: “Action to be 
brought in Name of Real Party in Interest. 
Every action must be prosecuted in the 
name of the real party in interest, except 
that an executor or administrator, a trustee 
of an express trust, may sue without 
joining with him the person for whose bene- 
fit the action is prosecuted.” 


The language is clear and it is manda- 
tory. The Court of Appeals of New York 
decided thirty years ago that an insurance 
company which has paid the entire loss is 
the only real party in interest and must 
bring the action in its name. (Lord & 
Taylor v. Yale & Towne Manufacturing 
Company, 230 N. Y. 132 (1920).) 


Obviously, the insurance companies did 
not wish to do so. As Justice Lytle of the 
Supreme Court, Niagara County, expressed 
it in Butera v. Donner, 177 Misc. 966 (1942): 
“The same frailties of human nature that 
impel a jury to return a large verdict 
against an insured defendant are still pres- 
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ent and quite as much at work when a jury 
discerns that a corporate insurer of the 
plaintiff is to recoup a claim it has paid.” 

This is so particularly when they recall 
that the insurance company received a pre- 
mium. The typical subrogation case is 
brought by an insurance company plaintiff 
and is defended by an insurance company 
defendant. It irks a fire insurance company 
that pays a loss to appear openly before the 
jury in its effort to recover while the cas- 
ualty company defending the case hides un- 
disclosed behind the individual defendant. 
There is no logical basis for the different 
treatment. If suit was brought in the name 
of the individual plaintiff, the casualty com- 
pany could either (1) set up the defense 
that the insured was not the real party in 
interest or (2) compel the joinder of the 
insurer as a party plaintiff under Sec- 
tions 192 and 193, where the insured owned 
only a portion of the claim, such as a $50 
deductible. (Sisson v. Hassett, 155 Misc. 
667.) Naturally, the fire insurance com- 
panies searched for a satisfactory means of 
circumventing Section 210. The loan re- 
ceipt has become the most popular device 
used in this attempt. 


Subrogation Receipt 
and Trust Agreement 


The other two devices used are the sub- 
rogation receipt and the trust agreement. 

(1) The subrogation receipt is a simple 
document. As its name implies, it is a 
receipt signed by the insured only. Gen- 
erally it includes a release to the insur- 
ance company, an assignment of any claim 
the insured may have by reason of the loss 
and a recital that the company has become 
subrogated to such claim to the extent of 
its payment. The acknowledgment of pay- 
ment and the assignment disqualifies the 
insured as a real party in interest. This 
form is sometimes empléyed where the in- 
will not 
trust agreement because he does not admit 
that he received the settlement as a “loan” 
“trustee.” 
The subrogation receipt does not seem to 
have any real value to an insurance com- 
automatically subrogated 


sured execute a loan receipt or 


nor does he wish to become a 


pany, which is 
upon payment, and conceivably it may even 
weaken the insurer's position. For ex- 
ample, if treated as a voluntary assignment 
(as distinguished from an assignment by 
operation of law), it may bar suit by the 
insurer against the United States because 


of the Anti-Assignment Act (Revised Stat- 
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utes 3477, 31 USC Section 203). (See U. S. 
v. Aetna Casualty & Surety Company, supra.) 

(2) The loan receipt is also signed only 
by the insured. He acknowledges the re- 
ceipt of $ “as a loan only, without 
interest repayable only in the event 
and to the extent that any net recovery is 
made.” As security for the loan he pledges 
any recovery he may make, and agrees to 
prosecute suit, but under the exclusive con- 
trol and at the expense of the insurance 
company. 

The key to this device is the loan theory, 
since the company’s subrogation right arises 
only after payment; here it has not come 
into being. The only person with a cause 
of action is the insured, who is, therefore, 
the only real party in interest. 

Historically, the loan receipt had been 
developed for a different purpose. Com- 
mon carriers by bill-of-lading clause pro- 
vided that they should have the benefit of 
any insurance effected by the shipper. Thus, 
if the shipper were paid outright, any sub- 
rogation rights of the insurer were extin- 
guished. (1 A. L. R. 1528.) Not because 
of the real-party-in-interest codes, but to 
preserve an action against the carriers, the 
“loan” to the shipper was employed. As 
related to common carriers, the United 
States Supreme Court, in Luckenbach v. 
McMahan Sugar Refining Company, 248 U. S. 
139 (1918), approved the agreement, as had 
New York courts, (Lee v, Barrett, 82 Misc. 
475 (1913); Kalle & Company v. Morton, 156 
App. Div. 522 (1913).) 

(3) The trust agreement is aimed directly 
at Section 210. Its theory is to set up an 
express trust to come within the exception 
permitting a trustee to sue without joining 
the beneficiary as a plaintiff. In other re- 
spects it is patterned on the loan receipt. 

The insured agrees to make claim and 
bring action in his own name against the 
person responsible for the loss, by legal 
counsel selected by the insurance company. 
There is a statement that both legal and 
equitable title to the of action re- 
main in the insured who agrees to become 


cause 


“trustee of this express trust” and pledges 
that the recovery will be held in trust for 
the insurance company and will be repaid 
to the insurance company. This form, like 
the other two, is signed by the-insured alone. 


Validity of Loan Receipt 


Did 
intended 
tion 210? 


these instruments accomplish the 


purpose of circumventing Sec- 
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The Court 6f Appeals of New York has 
three times had before it the question of 
the validity of the loan receipt, but has 
not squarely grappled with the problem. 
In the first case, Cocoa Trading Corporation 
v. Bayway Terminal, 290 N. Y. 697 (1943), 
reargument denied, 290 N. Y. 865, the court 
refused to pass upon the validity of the loan 
receipt because it said there was not suf- 
ficient evidence to determine whether the 
insured was the trustee of an express trust 
or for any other reason was the real party 
in interest. Later, in Sosnow, Kranz & 
Simcoe, Inc. v. Storatti Corporation, 295 N. Y. 
675 (1946), the court affirmed without opin- 
ion the determination of the Appellate 
Division, First Department (260 App. Div. 
122) that the insured was the real party 
in interest. Finally, in the recent case men- 
tioned above, Miller Coat Company, Inc. v. 
Herbert, Inc., the court affirmed, again with- 
out opinion, the First Department, which 
had held that a defense that the insured 
was not the real party in interest could 
not be stricken. The last two affirmances 
on their face appear to be contradictory. 

The Sosnow case involved an inland ma- 
rine policy covering the owner where the 
item was in the possession of a bailee or 
carrier; the policy itself indicated that after 
loss the insurance company had the option 
of either paying the loss or making a loan 
equivalent to the loss. In other words, this 
was a situation which could rest comfort- 
ably on Luckenbach v. McMahan Sugar Re- 
fining Company, Lee v. Barrett and Kalle & 
Company v. Morton, supra. However, in the 
average case there is no similar policy pro- 
vision, but instead a requirement of pay- 
ment and a statement that in the event of 
payment “the company shall be subrogated 
to all the insured’s right of recovery.” 

In view of the lack of authoritative deter- 
mination by the court of appeals,. each 
department has up to now gone its own 
way. The Third Department distinguished 
the Sosnow case for the reasons mentioned 
above and said (Slater Trucking Company, 
Inc, v. Maus, 273 App. Div. 139 (1948)): 
“The law does not permit the real party in 
interest to disguise itself by the means of 
a fictitious instrument for its own benefit 
or advantage.” 

The Second Department appears to recog- 
nize the loan receipt (Balish v. Advance Fuel 
Oil Corporation, 266 App. Div. 683 (1943)), 
as does the Fourth Department (Anderson v. 
Socony-Vacuum Oil Company, 266 App. Div 
817 (1943)). Here, again, there is not 
complete certainty, for a novel attempt has 
been made to recognize the loan receipt only 
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on terms and under certain conditions. 
(See Woodard v. Marx, 181 Misc. 333). The 
Court of Claims alone has unequivocally 
stated that the loan receipt is valid and 
leaves the insured as the real party in in- 
terest, relying on the affirmance of the 
Sosnow case. (Crane v. State of New York, 
190 Misc. 1063 (1947).) 

It had been thought by many attorneys 
that the Sosnow decision had validated the 
loan receipt in the First Department. 
Nevertheless, when the Miller case reached 
the Appellate Division (275 App. Div. 821), 
in a very brief opinion it was distinguished 
from the Sosnow case on the ground that 
here there was no policy clause authorizing 
aloan. The court then stated that the pro- 
cedure for a separate trial of the issue 
whether plaintiff was the real party in in- 
terest should be followed. The case came 
up to the Appellate Division from the denial 
of plaintiff's motion to strike the defense 
that the insurer was the real party in inter- 
est. The question certified to the court 
of appeals was whether the defense should 
have been stricken as sham. It answered 
in the negative. 

It is difficult to draw any useful con- 
clusions from the Miller decision. I do not 
think this decision means that a loan re- 
ceipt is invalid unless there is a policy pro- 
vision authorizing it. I interpret it to mean 
that evidence of a loan receipt does not 
dispose of the question; but that whether 
or not the plaintiff insured is the real party 
in interest is a question of fact. This would 
be in line with Cocoa Trading Corporation v 
Bayway Terminal, supra 


Federal Decisions 


Since there is such confusion in the New 
York courts we should look at the federal 
decisions. 

The United States Supreme Court case 
mentioned above (U. S. v. Aetna Casualty 
& Surety Company) is very familiar, for in 
that case the Supreme Court determined 
that subrogation claims against the United 
States were included within the Federal 
Tort Claims Act. (28 USC Sections 1346 (b) 
and 2674.) This case is a landmark for it 
ended the prolific litigation caused by the 
refusal of the Justice Department to recog- 
nize subrogees. It was also necessary for 
the Court in that decision to construe the 
federal real-party-in-interest rule (Rule 17 
(a)) which is practically identical to Section 
210 of the Civil Practice Act. It made some 
very positive statements: 
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“If the subrogee has paid an entire loss 

i it is the only real party in interest. 

If it has paid only part of the loss, both 

the insured and insurer qualify 
as real parties in interest. 

“The pleadings should be made to reveal 
and assert the actual interest of the plain- 
tiff, and to indicate the interest of any 
others in the claim.” 


While none of the four companion cases 
argued before the Supreme Court raised the 
issue of the loan receipt or trust agreement, 
these expressions by the Court warrant ex- 
amination. First, is the last statement a 
command that must be followed in every 
federal court in New York, whether or not 
there is a loan receipt? The language seems 
broad enough to so require, yet I do not 
believe that was the intention. The Court 
was considering the government’s concern 
that it would be subjected to multiple and 
conflicting claims; and the Court had earlier 
indicated that in cases of partial subrogation 
either insured or insurer may sue, the de- 
fendant being able to compel their joinder 
by motion. 

The flat statement that the subrogee is 
the real party in interest to the extent of 
his payment raises the question of to what 
extent the Luckenbach case can be relied 


upon as authority for the loan receipt. A 
re-examination of the Luckenbach case will 
show that it may easily be distinguished 
should the Supreme Court wish to rule 
against the loan receipt. 


The Luckenbach case did not involve the 


federal real-party-in-interest rule. The issue 
was not whether the insurance company 
was the real party in interest; the issue was 
whether there had been a payment. The 
marine carrier defending the loss relied on 
a bill-of-lading provision affording it the 
benefit of insurance carried by the shipper. 
It said that the loan receipt could not dis- 
guise the fact of payment which would 
inure to its benefit and bar subrogation. In 
effect, the Luckenbach opinion was rendered 
in a private fight between an insurance com- 
pany after its subrogation rights and a car- 
rier claiming release of its liability for 
negligence through a contract for free in- 
surance; Justice Brandeis’ oft-repeated 
statement that the loan receipt was a credit 
to the ingenuity of businessmen and was 
consonant with the needs of both commerce 
and justice should be considered in relation 
to the issues before him. 


In recent years, several other federal 
courts have sustained the validity of the loan 
receipt and concluded that the insurance 
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company was not a real party in interest. 
(The Plow City, 122 F. (2d) 816 (1941); 
Automobile Insurance Company of Hartford, 
Connecticut, v. Springfield Dyeing Company, 
Inc., 2 CCH Fire ANp CASUALTY CASEs 95, 
109 F, (2d) 533, 537; Price & Pierce v. Jarka 
Great Lakes Corporation, 3 CCH Fire ANp 
CaSsuALTy Cases 238, 37 F. Supp. 939 (1941) ; 
Kerna v. Trucking, Inc.; Trucking, Inc. v 
Finley, 19 CCH Avutromosite Cases 1138 
(DC Pa., 1944).) With the exception of The 
Plow City, these cases did not involve sub- 
rogation against a carrier, and did actually 
involve Federal Rule 17 (a). 


Bruner-Ritter Case 


The trust agreement has not been 
extensively litigated, in New York or 
elsewhere. Consequently the decision of Jus- 
tice McNally last September in Bruner- 
Ritter, Inc. v. Town Park Garage, Inc., supra, 
is of great importance. An insured brought 
suit for the loss of his automobile. He had 
executed a trust agreement in the form 
previously described. Defendant interposed 
the defense that the insured was not the real 
party in interest, and after a separate trial 
on this issue alone the defense was stricken. 
Justice McNally noted that the policy con- 
tained a clause stating that the company 
was subrogated to the insured’s rights and 
that there was no clause authorizing the giv- 
ing of a loan receipt, but said that the na- 
ture of the transaction was dependent on 
the terms of the trust agreement, holding 
on the testimony as a fact that the trust 
agreement leaves the plaintiff in the position 
of a real party in interest: 


“It seems to me that by retaining title 
to the causes of action the plaintiff here is 
constituted the trustee of an express trust, 
and as such is the real party in interest 
to prosecute the claim. 

ae The nature of the transaction be- 
tween the plaintiff and the Providence- 
Washington Insurance Company depends 
upon the terms and conditions of the trust 
agreement which evidences the agreement 
between the parties. This is an independ- 
ent agreement, and even where it appears 
in this case that Defendant’s Exhibit A un- 
der the conditions of clause A contains a 
clause to the effect that the company shall 
be subrogated to all the insured’s right of 
recovery therefor against any person or 
organization, and the insured shall execute 
and deliver instruments and papers and do 
whatever else is necessary to secure such 
rights, and the insured shall do nothing 
after loss to prejudice such rights, I hold 
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that the nature of the transaction is depend- 
ent on the terms and provisions of the trust 
agreement which I hold evidences the agree- 
ment between the parties.” 

An earlier decision of the Court of Ap- 
peals of New York indicates that Justice 
McNally was correct in his conclusion, but 
should have found as a matter of law that 
plaintiff was trustee of an express trust. 
In Banca Commerciale Italiana Trust Com- 
pany v. Clarkson, 274 N. Y. -69 (1937), 
pursuant to an agreement between them, plain- 
tiff bank brought the action on behalf of 
the surety company which had made good 
the entire amount of the bank’s loss. The 
trial judge left with the jury the question 
whether plaintiff was the real party in in- 
terest. The court of appeals in its unani- 
mous opinion said: “This was error, as 
was the refusal to strike out the defense 
which tendered that issue. As the trustee 
of an express trust, plaintiff was entitled 
to sue in its own name.” 


The opinion does not disclose the agree- 
ment. The record of the case on appeal 
shows there was an oral agreement to bring 
suit made at the time of settlement with the 
bonding company, later confirmed by letter. 
There was no evidence of a trust agreement 
or of any words declaring an express trust, 
nor was there evidence that the proceeds 
were being received as a loan. On the con- 
trary, the reference in the letter was to 
“payment made to you.” 


The courts have been exceedingly liberal 
in construing the term “trustee of an ex- 
press trust” in other cases. (Moore, Federal 
Practice, Volume 3, pages 1367 et seq. 
(1948). See also Lewis v. Home Insurance 
Company, 199 App. Div, 556, affirmed, 234 
N. Y. 498 (1922).) 


Legitimacy of Trust Agreement 


Is the trust agreement a legitimate instru- 
ment ? 


A chose in action is not an illegal subject 
matter of a trust, because Section 41 of the 
Personal Property Law authorizes the 
assignment of causes of action for injuries 
to property. A legal claim or chose in ac- 
tion is a proper trust subject matter. (Scott, 
Trusts, Volume 1, page 450; Bogert, Trusts, 
Volume 1, page 358; Lattan v. Van Ness, 
184 N. Y. 601; Brown v. Spohr, 180 N. Y. 
201.) An owner of personal property, 
whether tangible or intangible, can effec- 
tively declare himself trustee of the prop- 
erty for another (American Law Institute, 
Restatement of the Law of Trusts, Section 15, 
Comment a), even though he receives no 
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consideration for the declaration of trust. 
(Scott, op. cit., page 175; Stiebel v. Grosberg, 
202 N. Y. 266.) 

An unusual feature of the trust agreement 
is that the trustee has legal title but no 
control. But the trustee of an express trust 
at common law—although only a technical 
trustee—could sue. (Moore, of. cit., page 
1367.) Normally a trustee as such is not 
subject to the control of his beneficiary; 
however, a person may be both agent and 
trustee with respect to the same subject 
matter. (Scott, op. cit., pages 62, 65.) It 
may be argued that the trust agreement is 
in reality an assignment; this argument may 
be rebutted, however, because of the duty 
placed upon the insured to prosecute suit. 
A trustee of a chose in action owes a duty 
to enforce it. An assignor has no duty to 
the assignee, except the negative duty not 
to interfere with the assignee’s enforcement 
of the claim. (Restatement of the Law of 
Trusts, op. cit., Comment b.) 

On general principles, then, it appears 
that the trust agreement is a legitimate 
instrument. However, in my opinion, the 
defendant may attack it on one ground. 
With logic he may argue that upon pay- 
ment of the loss the insurance company 
becomes subrogated by operation of law so 
that the insured is declaring himself trustee 
of a cause of action which he does not own. 
The answer to this is to make the form a 
bilateral agreement, executed by both in- 
sured and insurance company. In that way 
the insurance company has either waived or 
reassigned its subrogation rights to the insured. 


Another suggestion is that any reference 
to the “pledge” of the proceeds by the in- 
sured-trustee be omitted. The pledgee 
might have obligations analogous to those 
of a trustee, but not the pledgor. (Toplitz 
v. Bauer, 161 N. Y. 325, 332 (1900).) One 
federal judge has remarked that the provi- 
sion in the loan receipt that the insured 
pledge his claim is in effect a conditional 
agreement and that the insurer as assignee 
should be the real party in interest under 
Federal Rule 17(a). (Cavallaro & Son v. 
U. S. (DC Conn.; March 31, 1948) (not 
reported).) 


Amendment to Section 210 


After examining the several devices used 
to circumvent Section 210 and the many 
and conflicting decisions which they have 
produced, an amendment to Section 210 
is sensible and desirable. I say desirable 
from the point of view of the public. For 
several years, the Judicial Council of the 
State of New York and the Association of 


317 





the Bar of the City of New York have backed 
bills to amend Section 210. 

Last year the bill recommended by the 
Judicial Council passed both houses and was 
delivered to the Governor. Later it was 
recalled and tabled and finally died in the 
Senate. ‘This year it passed, to be effective 
September 1, 1950, and it applies to all 
pending actions. 

The new law permits insured 
corporations or associations which have ex- 
ecuted to insurers either a loan or subrogation 
receipt, trust agreement or similar instrument, 
to sue without joining persons for whose 
benefit the action is prosecuted. 


persons, 


Now that loan and subrogation receipts 
and trust agreements have legislative sanc- 
tion, they lose their importance as devices 
to circumvent Section 210, but they take 
on new dignity as, instruments intended to 
be accurate and adequate statements of the 
interests in common of the insured and the 
insurer in the claim against the alleged 
tortfeasor. In my opinion the forms gen- 
erally in use today are inadequate for that 
purpose. 

Except as devices to circumvent a real- 
party-in-interest rule the loan and subroga- 
tion receipts have little merit. They are not 
really agreements but are extra contractual 
conditions precedent to payment insisted 
upon by the insurer. It is probable that 
both forms will fall into disuse. 
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districts against loss by fire, cyclone, tor- 
nado, hail-storm, burglary, boiler explosion 
or other hazards and, if necessary, to bor- 
row money to pay premiums on the insur- 
ance (H. B. 562, approved April 15, 1950). 


Taxation . . . The Mississippi law levy- 
ing a privilege tax on fire insurance adjust- 
ers has been amended to make all insurance 
adjusters subject to the tax. Each incorpo- 
rated company, firm or association engaged 
in the business of adjusting any insured 
losses must pay a privilege tax of $200, and 
each person engaged in the 
adjusting any insured losses must pay a privi- 
lege tax of $50. Officers or salaried em- 
ployees of insurers have been exempted from 
the provisions of this law, which becomes 
effective on May 18, 1950 (H. B. 839, ap- 
proved April 18, 1950). A new law in 
Mississippi requires any insurance company 
which withdraws from the state to report 
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business of 





Bilateral Agreement 


I recommend a bilateral agreement; and 
it is important that the insured should re- 
ceive a copy of it. It is surprising how 
often the insured—even though he has a 
financial interest in the claim—is a complete 
stranger to the action brought in his name 
and to the attorney who represents him 
It would be good practice for the insure 
to send the insured a letter indentifying the 
attorney when the claim is assigned to counsel 


The agreement should recite the reasons 
why it is necessary and desirable to enforce 
the insurer’s and insured’s claim as one, and 
the rights of both should be clearly stated 
The insurer’s authority to select the attorney 
and fix his fee or to effect a compromise 
settlement should not be subject to dispute 
subsequently. The insured has a right to 
know what his share of any recovery will be 
and who will bear the expense of the lawsuit, 
including the attorney’s fee and a_ possible 
judgment for costs. A statement of the 
insured’s duty to execute a release or appear 
in court should be included. 


An agreement which will eliminate mis 
understanding between insurer and insured 
will reduce substantially the infrequently 
discussed but too frequent frictions which 
waste time and harm the public relations 
of the insurer and the insurance business 


[The End] 


its premium receipts from the state and to 
pay the premium taxes thereon (H. B. 840, 
approved April 12, 1950). 


Welfare recipients ... A recent California 
enactment provides that welfare will not be 
granted or paid to any married person living 
with a spouse who is also an applicant for 
or recipient of welfare aid, if the combined 
value of the personal property of both spouses, 
less all encumbrances of record, exceeds 
$2,000. A life insurance policy will not be 
valued at more than its present surrender 
value to the applicant or recipient. Premi- 
ums paid on life insurance policies will not 
be considered to be income or resources of 
the applicant or recipient, whether or not 
the person by whom the premiums are paid 
is a responsible relative of the applicant or 
recipient, and no deduction therefor will be 
made from the amount of aid granted (A. B. 
29-X, approved May 1, 1950). 
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Private Enterprise 
in the Field of Health Insurance 


By ROBERT E. DINEEN 


An address by the Superintendent of Insurance of the State of New York, which he 
delivered on May 4 before the Pennsylvania Insurance Days Convention, Pittsburgh 


LTHOUGH no action is expected dur- 

ing the present session of Congress, the 
drive for compulsory national health insur- 
ance continues unabated. On Monday, May 
1, the Democratic National Committee in 
Washington released a brochure entitled 
“Better Medical Care That You Can Afford.” 
This document is a sequel to the 1948 bro- 
chure entitled “The Nation’s Health” issued 
by the Federal Security Agency. It seems 
evident that whether the question comes up 
at the next session of Congress or there- 
after, it is destined to be one of the major 
political issues of our times. It is a subject 
upon which all people in the insurance busi- 
ness should be informed. 


Interestingly enough to those in the insur- 
ance business (either dierctly or in a super- 
visory capacity) the compulsory federal health 
insurance plan is described in this latest bro- 
chure as “just one more way of using the 
insurance principle—like accident or life in- 
surance”! Since the money to finance this 
new venture is to be raised by levying taxes 
and the proceeds are to be expended by the 
government, it is hardly “insurance” as we 
know it, and obviously it is nothing like 
“private insurance.” 

On prior occasions I have insisted that 
the insurance business in the United States 
has the resources, experience, existing or- 
ganization and personnel to provide mass 
medical, surgical and -hospital insurance 
more efficiently and economically than the 
federal government. I have pointed out 
that this business has made great strides in 
providing hospital coverage and has made 
much progress in furnishing surgical cover- 
age. It is in the field of providing medical 
insurance that private enterprise has not 
progressed as fast as it might. 

The idea of introducing compulsory health 
insurance on a national scale—in one step— 
is breathtaking. Visualize the consequences 
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of attemping to insure 140 million people at 
one time under an untried scheme. In 
Europe, where compulsory health insurance 
schemes have been in use for decades, vari- 
ous systems are employed. Norway, Sweden, 
Denmark and Switzerland, no one of whose 
population exceeds seven million people, have 
different plans; and in Switzerland, for ex- 
ample, health insurance plans vary from 
canton to canton or, as we would say in the 
United States, from state to state. Even the 
British with their population of only forty 
million people had a partial system in effect 
for many years before they took the final 
step in 1948. 


Experimentation 
by Private Industry 


In the New York Insurance Department 
we believe that private enterprise can and 
should provide health coverage in the United 
States on a mass scale. Private enterprise 
should be given a fair opportunity to demon- 
strate that it can do the job, and we think 
that on a private-enterprise basis, we can 
take a leaf from the European book as far as 
experimentation on a small scale goes. Fur- 
thermore, experimentation is not new to the 
insurance business itself. The business rose 
to the occasion in providing new forms of 
social-insurance coverages, such as work- 
men’s compensation. It is now rising to the 
occasion in connection with furnishing dis- 
ability-benefits coverage. And in the past it 
has even experimented on a community 
basis. Students of the business will recall 
the Metropolitan Life Insurance Company’s 
celebrated Framingham, Massachusetts, pub- 
lic health demonstration between 1916 and 
1923. That experiment involved educating 
a community in the prevention, detection and 
treatment of tuberculosis. Another famous 
Metropolitan experiment took place in Thef- 
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iord Mines, Quebec, for a three-year period 
beginning in 1921. That program involved 
the reduction of the infant-mortality rate. 
These two demonstrations proved that com- 
munities can be interested in organizing 
against sickness. There must be communi- 
ties in the United States which would wel- 
come an opportunity to act as guinea pigs 
in providing mass coverage of the kind un- 
der discussion. The possibliity of epidemic 
or catastrophe inherent in writing in such 
a concentrated area could be guarded against 
by spreading the risk among a number of 
companies or by reinsurance. The legal 
problems which might be involved can also 
be solved. 

Certainly before we think of insuring a 
nation as big as this, we ought to try our 
hand on a local basis. Such a technique 
would permit the use of different plans by 
different companies, and would likewise ac- 
celerate the discovery and perfection of 
various applicable insurance principles. Ob- 
viously, such an undertaking is not the 
responsibility of any one company; it is an 
industry problem. The business already has 
had considerable experience in this respect 
in issuing group policies to large employers, 
but the task of insuring entire communities 
is a much different one, and opens up en- 
tirely new avenues of thinking. 


In suggesting experimentation at the local 
level, we believe that emphasis should be 
placed on covering the entire community. 
In New York City the Blue Cross Plan is 
provding hospital benefits to approximately 
4,300,000 individuals, more than one half 
of the population. The Blue Shield Plan of 
the same city has succeeded in providing 
surgical and medical coverage to approxi- 
mately 1,700,000 persons, a number equal 
to the population of Los Angeles. The New 
York City Health Insurance Plan, which 
provides almost complete surgical and med 
ical coverage, enrolled 230,000 members, a 
number equal to the population of Omaha, 
Nebraska, in less than /four years. In On- 
tario and Monroe Counties in New York 
State, the county governments, in certain 
instances, at county expense, are continuing 
Blue Cross benefits for those on welfare— 
an entirely new venture in providing private 
health insurance for those unable to pay. 
These examples demonstrate that full com- 
munity coverage on a private basis is within 
the realm of practicality. 

In urging these trial runs we hesitate to 
advocate full medical indemnity. Experi- 
ence in European countries shows that such 





1See The Economist of London, April 1, 1950, 
p. 699. 
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full coverage is invariably abused and that 
some deterrent is required. Whether it 
should take the form of a part payment or 
a deductible feature is a detail—but an im- 
portant one—which could be worked out. 
Without such deterrant there is reason to 
believe that the cost would be prohibitive 
and medical facilities overtaxed. 


Politics in Medicine 

It should not be difficult to persuade com- 
munities to experiment with private insur- 
ance as distinguished frem government 
insurance. Whatever may be said for Euro- 
peans, the average American has an innate 
distaste for the injection of politics into the 
field of medicine. He knows that medicine 
cannot be free—that the government can 
only give back to him in benefits that which 
it has first taken away from him in taxes. 
He knows that, when one half of the cost is 
assessed against him and the balance against 
his employer, he ultimately pays the whole 
bill because the employer simply loads his 
share into the price of his product and 
passes it on to the consumer—the man on 
the street, who ultimately pays for everything. 


He knows that it costs the government 
money to collect and to pay out benefits— 
so that he always gets back less than he 
gave. He knows that in private enterprise 
competition compels economy and efficiency, 
while in the monopoly inherent in any 
system of federal health insurance, such in- 
centives are lacking. The amount of his 
return in many cases is in direct proportion 
to the number of politicians on the payroll. 

Even the British have been unable to keep 
politics out of their health scheme. Last 
October Prime Minister Attlee, staggered 
by the cost of the British Health Service 
(expenditures rose from seventy-six million 
pounds in 1946 to four hundred fourteen 
million pounds in 1949), stated that there 
would be a charge of one shilling (ap- 
proximately fourteen cents) for a prescrip- 
tion, which would save ten million pounds 
or approximately twenty eight million dol- 
lars. But an election was coming up; it was 
held in February. Action on this item was 
deferred until after the election. The Labor 
margin in the election was so close that 
another election might be called at any day. 
So nothing has been done. In fact, Mr. 
Bevan, the Minister of Health, has refused 
even to answer questions about it.’ This is 
the same Mr. Bevan, who in November 
(before the election, while speaking before 
a group of students at University College in 
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London, said, “Now that we have got the 
National Health Service based on free pre- 
scriptions, I shudder to think of the ceaseless 
cascade of medicine which is pouring down 
British throats at the present time. I wish 
I could believe its efficacy was equal to the 
credulity with which it is being swallowed.” * 

The history of governmentally adminis- 
tered health plans proves that once a gov- 
ernment has undertaken to provide such 
services, it will never withdraw. The epi- 
sode which I have just cited, in connection 
with making a charge for prescriptions in 
Britain, is an illustration of the difficulty of 
an attempt to change one of these govern- 
mental plans. And if it is difficult to modify 
a plan in such a minor particular as impos- 
ing a fee for prescriptions, it requires little 
imagination to see how difficult it would be 
to make any major changes in such a plan. 


Monopoly and Bigness 


For months we have had a Congressional 
investigation going on in Washington, in 


which great effort has been expended in at- 
tempting to show the vices of private mo- 
nopoly to the consumer, and particularly the 
perils of “bigness.” Whatever may be said 
for the validity of these contentions, it s 
manifest that they would also apply to a 
monopolistic scheme of the magnitude en- 
visioned by the proponents of compulsory 
federal health insurance. We think that the 
time has arrived for the federal govern- 
ment in Washington to practice what it 
preaches; for, if monopoly in private busi- 
ness is bad, monopoly in government is 
worse; if, as some in government assert, 
bigness in business is evil, bigness in gov- 
ernment should be equally evil. In any 
subject as vital as health insurance, the Ameri- 
can public is entitled to a standard of com- 
parison. The creation of a vast federal 
health insurance cartel before private enter- 
prise has had a fair chance to prove its 
mettle in this relatively new and rapidly 
developing field can scarcely be in the 


public interest. [The End] 


WORKSHOP SEMINARS FOR INSURANCE EXECUTIVES 


The Insurance Division of the American Management Association 
will hold five three-day “workshop seminars” for insurance executives 
immediately following the American Management Association’s gen- 
eral conference on insurance May 22-23 at the Hotel Statler in New 
York City. The workshops will open on May 24 at 9 a.m. and will 
continue through May 26. 

Total registration is limited to twenty applications and to one 
representative from each company. Attendance is by advance regis- 
tration, and registrations will be recorded in order of their receipt. 
Registrations should be sent to Insurance Seminar Secretary, American 
Management Association, 330 West 42nd Street, New York 18, New York. 
The registration for the three days is $85. 





“The Sources 
of Liability,” “Rating Plans in Casualty Insurance,” “Development 
of a Manual for Insurance Administration,” “Insurance Against Loss 
from Business Interruption” and “Adjustments from the Insured’s 
Point of View.” A detailed outline of the seminar schedule and 
program will be sent to each registrant. 


Seminars will be conducted on the following topics: 


, 


2See the New York Sun, Wednesday, Novem- 
ber 16, 1949. 
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N NEW YORK STATE, on July 1, 1950, 
we shall be completing thirty-six years 
of continuous administration of social in- 
surance for worker disabilities, known as 
workmen’s compensation. On that same 
day, we shall be beginning the administration 
of a new social insurance for worker dis- 
abilities, providing benefits for nonoccupa- 
tional and off-the-job disabilities. These two 
programs—which together provide weekly 
cash payments, part of which replace lost 
wages during disability regardless of whether 
or not the disability is employment-con- 
nected—constitute a heavy charge on the 
production of goods and services in New 
York State, a charge that will aggregate 
close to 375 million dollars annually. 

That is a lot of money. It is a serious 
competitive burden for one state to carry 
in national and world markets for goods 
and services unless there are considerable 
compensating advantages. We believe that 
there are such advantages 

We point with considerable pride to a highly 
efficient labor force, including a large per- 
centage of skilled workers. We have good 
labor laws and good work conditions. In 
New York State there is a well-recognized 
tradition of successful labor relations, rela- 
tively little serious industrial controversy, 
effective mediation of disputes and fewer 
man-days lost due to disputes than in any 
other great industrial state. 

Our tax-supported relief costs are reduced, 
and the reduction is recognized publicly by 
state and local budget directors, because of 
our two disability-insurance programs. 

Our social insurances have improved public 
health and helped spread good medical and 
hospital care throughout the state. The 
prompt payment to physicians, through 
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The author, who is chairman of the New York State Workmen’s Com- 





insurance, of their fees for treatment of 
work-connected disabilities—an annual dis- 
bursement upwards of fifty million dollars 
spread among “free choice” physicians all 
over the state and in payments to hospitals— 
has been a significant factor in increasing 
the attractiveness of New York State as 
a good state in which to practice medicine 
In contrast with states where medical care 
under social insurance programs is con- 
centrated in a relatively few insurance doctors 
and their hospitals, “free choice” in New 
York State has spread widely among the 
profession opportunities to render medical 
care to workers and their families. Even 
small town practice offers the backlog of 
workmen’s compensation as an incentive to 
local physicians. Workmen’s compensation 
has been a real help in the distribution of 
good medical and hospital care to all parts 
of New York State. 


Administration 


Whether we fully realize it or not, the 
successful administration of privately in- 
sured social insurance programs is important 
to us all. The cost of medical care is 
a heavy burden on wage earners, and cries 
out to be distributed. Today, workers 
and their families require the protection of 
insurance which provides income maintenance 
against the risk of wage-income stoppage. 
It is not possible to consider as a feasible 
midtwentieth-century alternative failure to 
provide social insurance. The choice, viewed 
realistically, is between privately insured 
and tax-supported programs. I believe that 
all save those who are socialists by con- 
viction and, of course, the communists, 
understand that the privately insured social 


pensation Board, delivered this address at the Industrial Health Con- 
ference held in Chicago on April 25 
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By MARY DONLON 


emporary Disability Benefits 


insurance programs are perferable. Some 
people, however, believe quite sincerly that 
privately insured social insurance cannot be 
successfully administered. Our New York 
experience may be accepted as evidence that 
successful administration of privately in- 
sured social insurance is quite possible. 


The same kinds of recurring scandals that 
have often plagued workmen’s compensation 
here in the states were, in large part, re- 
sponsible for a deep-seated dissatisfaction 
among workers in Europe with private in- 
surance as a method of providing disability 
benefits and medical-care payment or reim- 
bursement. There was in Europe the same 
reluctance of the insurance industry to 
recognize needs that here gave impetus to 
Blue Cross and Blue Shield to meet those 
needs; but in Europe the unsatisfied needs 
were not met by hospitals and doctors. 
All these dissatisfactions resulted in an 
accumulation of pressure that finally elimi- 
nated insurance and substituted tax-sup- 
ported social programs just as soon as 
workers became effectively organized for 
powerful political action. 


There is no great mystery about success- 
ful administration of those social insurances 
that provide disability benefits. Only the 
best is good enough, and unhappily that 
has not always been recognized by insurance 
companies, legislatures, governors or employ- 
ers, or by the medical profession itself. 


Any program that deals with people when 
they are sick or injured must treat them 
as individuals, each having a problem personal 
to himself. Where there are millions of 
workers within the program and hundreds 
of thousands receiving the insured benefits 
each year, the task that faces administra- 
tion is somehow to combine the techniques 
of mass processing, as applied to paper work, 
for maximum speed and efficiency, with the 
personalized attention to claimants that their 


needs and problems require. That may 


Nonoccupational Temporary Disability Benefits 


sound simple. It is, of course, not at all 
simple. We all know that whenever a dis- 
ability-insurance program bogs down ad- 
ministratively, it is either because the paper 
work has been permitted to slow down to 
the point of inefficiency or because workers 
for whom the insured benefits are intended 
revolt against dehumanized treatment, which 
treats many robots, without 
recognition of their individual distinctions 
and their differing problems and personalities. 


them as so 


Responsibility 
of Medical Profession 


The reason sick and injured persons must 
be treated as individuals by workmen's 
compensation administrators is, of course, 
the same reason that the maintenance of 
a personal doctor-patient relationship is so 
important. This gives the medical pro- 
fession the opportunity of setting the tone 
of workmen’s compensation administration. 
It will be either well keyed or off key, 
according to the quality of understanding 
of the problem by the leadership in the 
profession and their insistence, both within 
their own rights and to responsible state 
officials, on good administration. 


This, of course, is not to say that doctors 
alone could or should administer a dis- 
ability-insurance program. It is to say, 
however, that the attitude of doctors toward 
the program, their comprehension of the 
needs and problems of those whom social 
insurance is intended to serve, their pro- 
fessional competence and their willingness 
to make social insurance benefits available 
for workers entitled to them, and their 
professional integrity under pressures some- 
times exerted by those who stand to profit, 
one way or another—all these are essential 
contributions the medical profession can and 
should make and on which administration 
must be able to rely. 
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The medical profession is the key to 
successful administration of any disability 
insurance program, private or public. Where 
the disability insurance program is one pro- 
vided for workers through statutory man- 
date, their personal sense of satisfaction 
with the results of cooperation between 
responsible state administrators and the 
medical profession or, on the contrary, their 
conviction that such cooperation is lacking, 
will determine here, as in Europe, whether 
the organization of workers for political 
action will also bring in its train the 
socialization of social insurances. It need 
not happen here, but nothing less than the 
thoughful and purposeful full-time coopera- 
tion of the medical profession and the in- 
surance industry with responsible state 
administration will do. This is a time that 
calls for greatness and for constructive 
action. Recriminations and a yearning for 
the horse-and-buggy days will not do. They 
are, in fact, wholly ineffectual for the crises 
of our times. 


In far too many states, scandals in work- 
men’s compensation have recurred with 
alarming frequency. In some states most 
of the time, and in all states at some time, 
the dissatisfaction of workers with the pro- 
visions of workmen’s compensation benefits, 
cash or medical or both, and with delays 
in benefit payment, resulting in or caused 
by the indifference of real leaders of the 
medical profession and of state administra- 
tion, have created as tough an administrative 
and political problem as any of the governors 
have had to face. 


Work of New York Board 


This is a problem of real magnitude; the 
size and scope of workmen’s compensation 
in New York State alone is shown in the 
1949 annual report of its Workmen’s Com- 
pensation Board. Last year the Board closed 
112,159 compensated cases with a cash-bene- 
fit value, exclusive of ‘medical costs, of 
$76,897,856. There were 774,057 work acci- 
dents reported to the Board last year. 
Many of these accidents involved only minor 
injuries, but almost all of them called for 
some medical care. The represented an in- 
surance and self-insurance cost of $260,000,000 
to New York State employers. 


The administrative and judicial effects 
of this tremendous volume of work are 
almost self-evident. In 1949, more than 
3,750,000 claims papers were received and 
processed by the Board. There were 150,000 
medical examinations conducted by staff 
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medical examiners. Each workday, five days 
a week, 2,100 referee hearings were held on 
scheduled calendars regularly each month in 
ninety-seven cities and towns all over 
the state. 

The extent of general satisfaction with 
workmen’s compensation, even with decisions 
that were against the claimant or the carrier, 
is indicated by the figures as to review 
requests. Reviews asked by claimants in 
1949 were less than three tenths of one per 
cent of all referee decisions and by insurance 
companies and self-insured employers only 
four tenths of one per cent. 

In every case there was medical opinion. 
Often there was conflicting medical opinion. 
It is heartening to observe, as I am happy 
to say we do, that the earlier tendency of 
the busiest and most successful practitioners 
to eschew workmen’s compensation practice 
and the treatment of disabled wage-earners 
is rapidly being replaced by their willingness 
to make their specialized skills and valuable 
experience available for the care and treat- 
ment of disabled workers. Increasingly, the 
medical evidence adduced in New York State 
workmen's compensation proceedings reflects, 
with scrupulous professional integrity, the 
diagnosis and prognosis of the physician- 
witness, without bias from his retainer. More 
than any other one factor, it is this im- 
provement in the relations between state 
administration and the medical profession 
that accounts for the greater satisfaction 
of both employers and workers with work- 
men’s compensation administration. 


Conclusion 


This same cooperation would be essential 
to the satisfactory administration of the 
new Disability Benefits Law. Integrity of 
medical certification underpins any insured- 
disability program, whether it be a private 
or a public program. 

At least six million workers will come 
under the new nonoccupational disability- 
benefits program which becomes fully effec- 
tive July 1, 1950. Cost of the program is 
shared by employers and workers. Benefits 
are privately insured or self-insured or they 
may be insured’ with a competitive state 
insurance fund. 


There is real flexibility as to the benefits 
that may be provided. This is no statutory 
straight jacket. Salary and wage continu- 
ance, almost any variation of cash benefits 
and the provision of hospital, medical and 
surgical insurance are possible and indeed 
encouraged. (Continued on page 332) 
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OPPORTUNITY v. SECURITY 


By THOMAS B. McCABE 


This address was presented on April 13 by Mr. McCabe, who is chairman of the 
Board of Governors of the Federal Reserve System, before a seminar group of 
life insurance executives sponsored by the life insurance companies of Massa- 
chusetts and the Graduate School of Business, Harvard University, Boston 


‘Tos GENERATION of businessmen to 
which we belong has had to face the 
growing problem of the relationship of gov- 
ernment to industry. Consider the sequence 
of events which has rocked the world during 
the period when we have been called upon to 
make our business decisions: The period be- 
gins with the first world war of 1914-1918. It 
encompasses both the fantastic intoxication of 
the stock-market spree of the twenties and the 
soul-shattering collapse of our markets, our 
morale and almost of our faith in the 
American business system during the early 
thirties. The period culminates in the wars 
of the forties, first the shooting war with 
Germany and Japan and now the long- 
drawn-out cold war with Russia. To have 
lived through and survived two world wars, 
a boom and a bust within a short period 
of thirty-five years is indicative of the 
strength, ingenuity and resiliency of our 
enterprise system. 

The essence of our American system of 
free enterprise is its resiliency. It rears 
men accustomed to face new situations 
and to react to them with initiative, energy 
and decision. Our generation has had to 
make many adjustments, not only to new 
business problems as such, but also to a 
government assuming new responsibilities 
in areas where there were no guideposts. 


Now I am still old-fashioned enough to 
believe that much of the heart, the vision, 
the courage and the dynamic strength of 
our great country lies in its vast number 
of private enterprisers. It is from our 
homes, our factories, our farms and our 
market places that we find the well-springs 
of our economic power and strength. Let 
us never forget that our government is the 
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beneficiary and not the source of that 


strength and energy. 


During the past decade of my life, I have 
devoted a major portion of my time and 
effort to the government. This experience 
has only reinforced my basic belief that, 
in its relations with business, the govern- 
ment’s primary responsibility in a democracy 
is to create the most favorable climate for 
industry, to write fair and equitable rules 
of competition and to act as umpire in 
enforcing the rules of play demanded by 
the public and written into law. 


To put this thought another way, we 
cannot look to government to breed men 
fired with the capacity and the initiative 
that our free society will continue to re- 
quire. For our form of society to flourish, 
we must have many individual enterprisers 
constantly vigilant to nurture the vital 
power necessary to promote a democratic 
existence. 


This leads me to express a deep convic- 
tion. I strongly believe that we will have 
less concern with government in business, 
and better government and better business, 
when the leaders of private enterprise take 
time by the forelock and strive for states- 
manship in their dealings with the gov- 
ernment, with the public and with their 
employees. As leaders of business with 
proud economic responsibilities, we share 
with other citizens responsibility for con- 
tributing leadership in the formulation of 
government policies. In a democratic 
system, there is no possible way of divorcing 
political responsibility from economic re- 
sponsibility. Our government can be no 
better than the leadership we give it. 
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During the four-year period of total war 
from 1941 to 1945, we developed an un- 
paralleled spirit of business statesmanship. 
Then, the leaders of private industry, by 
identifying their interests and by uniting 
their efforts wholly with those of govern- 
ment, performed the greatest industrial feat 
in the history of the world. Beyond any 
question, it was our industrial strength 
that distinguished us from all other par- 
ticipants and gave us the decisive superiority 
in supply so essential to victory in a total 
war. It is not at all surprising that, during 
the war period, business leadership reached 
a pinnacle in public good will and, by its 
magnificent performance, both in the work- 
shop and in the government, overcame much 
of the ill will which had been directed 
toward it during the great depression of 
the thirties. 


I mention both the practical possibility 
and the obvious need for united efforts on 
the part of the leaders of private industry 
and government because I do not see how 
we can preserve the American way of life 
without such unity. The words of Lincoln 
—‘“A house divided against itself cannot 
stand”—are just as applicable today as 
they were ninety yvears ago. Then, the 
problem was the great moral one of human 
slavery, complicated by the political and 
constitutional question of states’ rights. 
Today, the problem is the great moral one 
of individual opportunity versus security, 
complicated by the political pressures of 
capital, labor and agriculture at home, and 
by the militant forces of Communism abroad. 


Understanding: The Key 
to Business Statesmanship 


I have just returned from an extended 
trip to Chicago, Denver, San Francisco 
and Los Angeles. One cannot cross this 
broad continent of ours, visit its great 
cities and read the history of the rise of 
the West without developing a keen sense 
of appreciation of the vision, the courage 
and the iron will of our pioneers. Their 
accomplishments in clearing the land, farm- 
ing it, extracting minerals, producing lumber 
and machinery, building cities and creating 
myriad types of industry were truly tre- 
mendous. The most significant feature of 
this epoch was the philosophy of oppor- 
tunity. There were no _ insurmountable 
obstacles for those who were willing to 
work and to fight. 

Yet, in appraising the efforts of our 
pioneers, we must be historically accurate 
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consider the negative factors in the 
picture which became more significantly 
evident with the passage of time. I am 
thinking of the reckless destruction of our 
natural resources—particularly of our forests 
and our topsoil, the cankerous sores that 
were permitted to develop into the form 
of slum areas in our cities and the lack of 
public responsibility on the part of some of 
our giant pioneers after they had gained 
their fortunes. We have great admiration 
today for those well-known benefactors of 
the past who gave establish 
many of our renowned universities, hospitals 
and research centers. But at the same 
time, we are rightly critical of those busi- 
ness leaders of yesterday who more often 
were merely voices of opposition than states- 
men trying to view objectively the prob- 
lems of their day. 


and 


fortunes to 


Every decade in American history can 
be said to have warranted the distinctive 
title, “The Decade of Opportunity.” This 
title will continue to be appropriate to future 
decades provided we remain free and dedi- 
cated to a philosophy of opportunity. The 
present situation gives the title timely sig- 
nificance. 

In the past few months we have wit- 
nessed the construction of a succession of 
roadblocks along a highway on which a 
portion of the world had_ been 
traveling. Elections in New Zealand, Aus- 
tralia and recently in England presage at 
least a pause in that journey. Millions of 
individual citizens in these nations are con- 
sidering afresh their personal responsibilities 
to the governmental machinery they have 
created—what they want government to 
do, and how much. 


sizable 


This is reassuring news. It means tha 
those of us who are proponents of our 
American combination of opportunity, per- 
sonal liberty, political democracy and a 
dynamic free-enterprise system now have a 
more receptive audience around the world. 
Let us not fail to keep the faith. 


We must use this pause to refresh and 
revitalize our abilities and our talents to 
deal constructively and courageously with 
the problems we face. I am _ convinced 
that the public, if given the facts and wise 
leadership, will not demand restrictive laws 
that curb and hamper our thriving industry. 
If industry exercises adequate self-discipline 
and shows proper regard for the public 
welfare, it need have no fear. In other 
words, we must maintain that delicate balance 
between business and government that our 
form of democracy envisioned, without the 
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responsibilities of either becoming super- 
imposed on the other. 


Life Insurance Business 
in Its Modern Setting 


Now let us take up the life insurance 
business and analyze it in its broad rela- 
tions to our and to the issues 
posed by the times in which we live. Life 
insurance men, who depend on this busi- 
ness for their livelihood, to whom it is 
lifeblood and who have no equals in knowl- 
edge of its problems, have the “inside” view. 


society 


“inside” view enough? From 
my conversations with some of them in 
the past, I am convinced that they are 
beginning to take a more objective “look- 
see” at their relations to the economy. 
This is all to the good. Without the 
broader point of view one cannot have 
the true perspective that enables him to 
woods for the trees. 


But is the 


see the 


\ very simple touchstone comes to mind. 
We hear much today of certain very familiar 
statistics with respect to the growth of 
the life insurance business. They show that 
nearly eight times as many people have life 
insurance today as in 1900, that the amount 
of policies in force totals over 200 billion 
dollars, and that four of every five American 
families have an average of $5,000 worth 
of such protection. Now what do these 
statistics mean? 

They certainly do indicate that the life 
insurance business is very large, that it has 
undergone very rapid expansion and that it 
now disposes of huge resources. The over- 
all totals are convincing proof of that. But 
what about the averages? Many people 
hold several insurance policies. Do the 
four out of five families actually covered 
by life insurance have insurance protection 
in any substantial volume? How much 
of this insurance is group insurance? How 
much is burial insurance? 

Does an average tell the story or does it 
tend to obscure what some say is the real 
picture? Is it possibly true that life insur- 
ance is much less widely dispersed than 
these averages would seem to imply? That 
very large policies have lifted the average 
materially? And that the direct stake in 
life insurance, or in the fate of the life 
insurance business, of the great mass of 
American much less than the 
figures suggest? 


families is 


I raise these questions, not in a spirit of 
criticism, but to seek their true and wider 
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meaning. Is there any danger that life 
insurance men consider their business to be 
more broadly rooted in American society 
than it actually is? I know that they have 
recently begun to sponsor basic research 
into such problems as the volume of savings 
and investment. I think that was a wise 
decision. My questions relate to the scope 
of their research program. Is it really 
broad enough? 


We in the Federal Reserve System are 
able to throw a little light on some of the 
questions I posed above. The volume of 
savings in relation to investment is very 
important to us, and we have taken the 
initiative to find out some of the answers. 
Our surveys of consumer finances among 
American families have not directly covered 
the face amounts of life insurance in force, 
but they have covered life insurance owner- 
ship and annual premiums paid. They con- 
firm that four of every five American 
families do have some life insurance protec- 
tion. At the same time they show that 
somewhat than half of the families 
having policies pay as much as $100 a 
year in premiums and that about one family 
in four pays less than $50 a year. These 
figures clearly indicate that the average is 
raised to $5,000 by the inclusion of some 


less 


very large policies. 


Federal Reserve System 


The stake of American families in life 
insurance introduces my next point. That 
point concerns the responsibilities policies 
and operations of the life ‘anaeelle com- 
panies in relation to those of the Federal 
Reserve System. In certain areas, as I see 
it, our responsibilities are common. 


The basic responsibility of the Federal 
Reserve System is to focus all its operations 
on the maintenance of economic and financial 
equilibrium and stability in the economy. 
This we do through operations designed 
to influence the supply, availability and 
cost of money and credit. We labor under 
no illusion that we alone can maintain 
that equilibrium and stability. We know 
that we cannot. The health of our economy 
reflects many forces, both public and private. 
Some of them have their source beyond 
our boundaries because the American econ- 
omy is part and parcel of a world economy. 
At the same time, we in the Federal Reserve 
System are humbly conscious of the part 
we do play and of the serious responsibilities 
that have delegated to us by the 
Congress. 


been 
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Some of our actions and recommendations 
are directed solely to the short-run out- 
look in the economy, designed to maintain 
sound, high-level economic and financial 
stability. True economic and financial sta- 
bility, however, involves much more than 
day-to-day maintenance of stability at a 
high level of activity. It also includes the 
preservation of a balanced, yet flexible, struc- 
ture of finance and industry, wise long-run 
public policies with respect to taxation 
and expenditure, and wise long-run monetary 
policies. 


The longer I have been associated with 
public life, the more I have become aware 
of the necessity of widespread public under- 
standing and support if public duties such 
as ours are to be discharged in the com- 
mon interest. There is almost nothing we 
can do in performing our duty that will 
meet with universal commendation. Almost 
any action we may take is bound to be 
unpopular with some group or other, and 
come under their attack. These attacks, 
however, have little force if our actions 
are well conceived, are for the general 
welfare and are sufficiently understood by 
the various levels of community leadership. 


A Congressional subcommittee of the 
Joint. Committee on the Economic Report, 
under the distinguished chairmanship of 
Senator Douglas, recently held long and 
exhaustive hearings on the central problems 
of monetary, credit and fiscal policy. They 
inquired into the essential nature of our 
responsibilities and the character of the 
instrumgnts and policies that we had available 
to dea@ with them. 


In my judgment, the subject matter of 
those hearings was of particular interest 
to the business of the life insurance com- 
panies of this country. I had expected 
them to play a much more prominent part 
in the hearings than they did. I had hoped 
that that part would ,indicate their broad 
concern with, and understanding of, the 
basic issues. Because of its long-time fi- 
nancial commitments to its policyholders, 
the life insurance business, more than any 
other, has a fundamental stake in the pres- 
ervation of long-run economic and finan- 
cial stability. We in the Federal Reserve 
System should expect to find in its ranks 
our severest critics when we fail properly 
to appraise our responsibilities. We have a 
right to count on its warm support when 
we take actions, sometimes unpopular actions, 
to maintain and preserve a balanced, long- 
run monetary position. 
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Security v. Opportunity— 
A Paramount Issue 


Let us now turn to a most difficult 
issue, an issue of primary importance from 
the standpoint of the life insurance busi- 
ness. I refer to the issue of “security v. 
opportunity.” It has been called one of 
the paramount issues of our times. Don 
David, in his recent article on “The Danger 
of Drifting,” said, “I see our apparent 
desire for security everywhere—not only in 
the demands of labor for pension funds 
and so on, but also, and even more signifi- 
cantly, in some of the attitudes and actions 
of management.” 


This issue arises in many forms. It 
underlies the growth of statism abroad 
where it takes the form of restrictive eco- 
nomic and financial controls that jeopardize 
innovation and economic flexibility in the 
pursuit of full employment. It takes the 
form of over-concentration on pension and 
seniority rights at the expense of mobility 
in our working forces. In the capital mar- 
kets it takes the form of a shift of saving 
patterns to fixed investments, and a reluc- 
tance to furnish funds for venture capital. 
There should, of course, be no conflict or 
issue between the twin goals of security 
and opportunity. Both are needed in our 
society. Both have a role to play. They 
must be held in delicate balance. We can- 
not really enjoy security if we undermine 
the economic bases on which it rests. 


How does the issue of security versus 
opportunity impinge on the life insurance 
business? 


It impinges, I think, on both sides of the 
balance sheet. The life insurance business 
was founded and built on the concept of 
security. It exists to provide security— 
security to mitigate the hazards of death, 
of disabilities and of old age. These hazards 
are real. It is the glory of the life insur- 
ance business that it developed a technique 
by which their financial effects could be 
held within bounds, particularly for people 
of moderate means. 


But in so doing, the life insurance busi- 
ness contributed to the psychological basis 
of the problem of security that is challenging 
us today. It is the life insurance business 
more than any other that discovered how 
to provide financial security against cer- 
tain types of hazard and, having demon- 
strated that such security was feasible, 
turned on the full blast of its merchandising 
activities—its advertising and _ selling—to 
make the people security-conscious. 
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The industry’s achievements in selling 
are outstanding in our enterprise history. 
The concept of security has now become 
an accepted fact in our philosophy, how- 
ever, so much so that we are beginning to 
express concern about it. Certainly the 
life insurance business is not primarily re- 
sponsible for the current overemphasis. But 
it should not be overlooked that their efforts 
may have helped unwittingly to sow the 
wind from which we may reap a whirlwind. 


Insurance leaders cannot afford to sit 
on the sidelines when this concept, the 
very one on which their business is built, 
threatens to become oversold. I would 
suggest that they review with the greatest 
care their promotional activities, sales appeal 
and advertising, to see how they can be 
better attuned to the spirit and problems 
of these new days, particularly to the need 
to reinvigorate the spirit of venture and 
enterprise in our society. 


Shortage of Equity Financing 


“ 


The problem of “security v. opportunity” 
affects this business most immediately on 
the asset side of the balance sheet, namely, 
the fact that these assets consist over- 
whelmingly of debt instruments. We hear 
a great deal today about the alleged short- 
age of funds for equity financing, in spite 
of the fact that current savings are very 
large and that personal savings are at the 
highest level in our history. We also hear 
some voices today that question whether 
there is a shortage of equity financing in 
view of the current high level of invest- 
ment expenditure in our economy and the 
contribution to this expenditure made by 
equity funds, particularly equity funds in 
the form of retained earnings. 


My statement last August on the equity- 
capital situation presented my basic thoughts 
on this subject. The widespread and favor- 
able response to this statement, including 
comments from leaders in the field of life 
insurance, gave impressive indication of the 
concern of many thoughtful leaders about 
the need for a adequate 
venture capital. 


more flow of 


However, I want to state here again my 
personal position on this problem. I feel 
that there is a shortage of equity capital— 
that is, of equity capital at a reasonable 


cost. I base that judgment primarily on 
the fact that the businessman who wants 
to obtain equity capital in the market 


finds it very costly to obtain. 


Opportunity v. Security 


I recognize that some aspects of the 
high cost of equity capital are possibly 
transitory. But my studies of the subject 
have convinced me that there are subborn, 
structural factors in the situation which 
must be dealt with over the longer-run 
period. These may involve special institu- 
tional adaptation as well as modifications 
in the security laws and in the tax struc- 
ture. These other factors affect particularly 
the availability of equity financing to smaller 
established concerns and newly launched 
enterprises, and present a very serious ob- 
stacle to the progressive emergence of newer 
types of industry. 

I do not regard the large investments 
now being made from retained earnings as 
conclusive with respect to the problem of 
whether a shortage of equity capital exists. 
If opportunities for investment are large, 
it is natural that some favorably-situated 
enterprises should make an effort to take 
advantage of them. If a shortage of equity 
capital exists on the market, these invest- 
ments would have to be made predominantly 
by those concerns which do not have to 
go into the market for equity funds because 
they can obtain them by retention of earnings. 


Price is the recognized, sensitive indicator 
of the relationship of market supply to 
market demand. The current price of equity 
financing relative to debt financing is cer- 
tainly high by any modern standards. Fur- 
thermore, analysis of the factors making 
the current price of equity capital high 
shows that several inflexible elements are 
very important. To me, the evidence ade- 
quately confirms the assertion of business- 
men everywhere that outside equity financing 
is difficult to obtain on terms which would 
be reasonable for them to accept. 


At this point, I should like to say that 
I am profoundly disturbed by the long-run 
implications of a situation in which equity 
financing is too dependent on retained 
earnings. It raises not only the question 
of a fair deal for stockholders and of the 
tax return to the government, but also it 
has disturbing implications with respect to 
the maintenance of competition in our 
economy. Ultimately, overreliance on re- 
tained earnings as a source of equity would 
lead to an overconcentration of industry 
and to a lessening of the competitive forces 
on which we rely to keep our industry 
dynamic. Sound ways must be found— 
and I hasten to emphasize “sound ways”— 
to open up the channels of outside equity 
financing. Clearly, they must be opened up if 
concerns, large as well as small, with lower 
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ratios of retained earnings, are to be able to 
compete effectively in our expanding markets. 


What is the significance of this equity- 
capital problem to the investment policies 
of insurance companies? We are all con- 
scious of the ferment that is stirring in 
the insurance world with respect to their 
investment activities and of the movement 
that is on foot to seek changes in legisla- 
tive restrictions which, in some states, limit 
insurance companies in their purchase of, 
or prevent them from investing in, com- 
mon stocks. 


I stated my position on this controversial 
question last August as follows: 


consideration . [should] be given 
to a liberalization of the investment op- 
portunities open to fiduciary institutions, 
particularly the life insurance companies. 
In view of the large volume of individual 
savings flowing into private pension and 
insurance reserves, the legal restrictions on 
insurance companies and other fiduciaries 
which prohibit them from investing in cor- 
porate stocks should be reviewed. These 
restrictions, rightly established many years 
ago as safeguards needed at that time, may, 
in the light of changed savings and invest- 
ment patterns, now be out of date. I 
recommend that the life insurance com- 
panies, in cooperation with the proper State 
authorities, explore fully the opportunities 
for investing in common stock with the 
aim of modifying these restrictions.” 


That is still my position. I feel that a 
careful review of our legal restrictions on 
the investment opportunities of fiduciary 
institutions is in order. I would now be 
inclined to make one addition to that 
position, namely, that the study, in so far 
as it applies to the life insurance com- 
panies, be broadened to include the whole 
problem of the role which insurance com- 
panies should properly play in relation to 
the equity requirements 6f our growing econ- 
omy, and that it not be limited to the 
question of whether or not life insurance 
companies are to be permitted to invest 
in common stocks. In making this addi- 
tion I wish to emphasize the word “whole.” 
I think it would be a grave mistake to 
limit the scope of the study merely to the 
question of whether the insurance com- 
panies are to be permitted to enter the 
market and add to their portfolios a diversi- 
fied list of “blue chips.” 


From the “inside” view, the shortage of 
equity financing poses a dilemma. In the 
first place, insurance men are acutely aware 
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of the rise in the cost of insurance to the 
public that has resulted from the sharp 
decline in the average rate of interest on 
bonds and mortgages since the 1920’s. On 
the other hand, they are deeply conscious 
of the fact that the insurance funds com- 
mitted to their care are a sacred trust. 
They must always safeguard that trust by 
stressing security and maintenance of value 
of capital funds, if necessary at the sacrifice 
of yield. 


I wish to treat this problem in a some- 
what broader setting. I sympathize sincerely 
with the concern of the insurance industry 
over the decline in the average rate of 
return on its portfolio and the effect of 
this decline on the cost of insurance protec- 
tion. At the same time, the stability of 
life insurance investment is so crucial to 
the stability of our financial structure that 
I would be loath to regard the desirability 
of a higher rate of portfolio return as an 
adequate justification for any move that 
might reduce the quality of the portfolio. 
My concern springs from additional con- 
siderations. 


I am impressed first with the very large 
volume of investment funds which have 
been entrusted to the industry to ad- 
minister. I am further impressed with 
the large accretions to those funds that 
take place annually. Men in this one line 
of business administer, subject to various 
legislative safeguards, a significant fraction 
of our current savings. Their decisions, 
consequently, determine what kinds of in- 
vestment such savings will finance. If our 
economy can be reasonably expected to 
need each year a sufficient volume of new 
debt financing to furnish a sound invest- 
ment for these savings, I would be inclined 
to let well enough alone. If this result 
cannot reasonably be expected, however, 
the public would have cause for alarm. 
That is why it is important to ascertain 
the facts and, having ascertained them, to 
take appropriate action. I do not think 
we will achieve the goal of a balanced econ- 
omy, or that our economy will maintain 
a long-run stability, if a disproportion- 
ately large volume of our savings is ear- 
marked for fixed-interest investment in the 
form of bonds and mortgages compared 
with the additions to the supply of such 
investments. If this were to occur, we 
would find that the cost of bond financing 
and mortgage financing would persistently 
decline relative to the cost of other types 
of financing. 
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Need for Study 
of Investment Problem 


At this point, many will be prepared to 
say, “The author is implying that it is a 
disproportionate flow of insurance funds 
into bonds and mortgages which has been 
largely responsible for the present low in- 
terest yields and the shortage of equity 
capital, when we all know that it is the 
tax structure and the monetary policies of 
the Federal Reserve System that are re- 
sponsible.” 

I am fully aware of the primary impor- 
tance of fiscal policies in our over-all finan- 
cial situation, and have so expressed myself 
on various occasions. I dealt with our 
monetary problems exhaustively before the 
Douglas subcommittee to which I referred 
earlier. I am not certain, however, that 
volume of insurance company 
investments channelled by custom and law 
into bonds and mortgages has not also 
contributed materially to current disparities 
between the cost of debt and equity fi- 
nancing. It is essential, therefore, to in- 
augurate studies to determine what the 
true facts are. 


the large 


If, on the basis of the findings, it ap- 
pears reasonable to infer that the life in- 
surance business, by virtue of its successful 
growth, now manages total funds in ex- 
cess of the amount that prudent considera- 
tion would allocate for investment in bonds 
and mortgages, what is the broader signifi- 
cance of such an inference? Surely, it is 
more than a simple move to channel in- 
surance funds into “blue-chip stocks.” The 
whole field of productive investment open 
in our economy should be examined—not 
merely the field of common stocks—to see 
where life insurance funds may be made 
available, both prudently and constructively. 


I have some preliminary judgments as 
to what such an inquiry would show, and 
also some suggestions as to the types of 
outlets that may have potentialities. First, 
I am inclined to feel that examination will 
reveal a real need for permitting additional 
outlets for insurance investment. I think 
that new and more liberal legislation will 
be indicated. 
with the fact 
that since the existing legislation was writ- 
ten, the economy of the United States has 


Second, I am impressed 


passed from a debtor to a creditor status. 
This change in status cannot be neglected 
among the vital factors that 

uted to the fall in interest 
the much levels that 


have contrib- 
rates from 


higher prevailed a 
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generation ago. I think it highly doubtful 
that, even in the fairly long future with 
which we are necessarily concerned, we 
will see a return to those portfolio yields, 
so far as they may reflect investments in 
high-grade bonds and mortgages. It can- 
not be overlooked that our change from 
a debtor to a creditor position implies 
lower interest returns for funds invested 
at wholesale. It does not, however, imply 
correspondingly lower returns for situa- 
tions where the investment of funds is mar- 
ried to the management of money. 


To me, 
tional 


this means that large institu- 
investors can no longer afford to 
regard themselves exclusively as wholesalers 
of money in the bond market or in the 
mortgage market. To obtain satisfactory 
average yields, institutional investors must 
increasingly seek opportunities where suc- 
cessful investment involves more than the 
skilled management of a bond or mortgage 
portfolio. Opportunities of this kind may 
be expected to become increasingly more 
numerous in our wealthy creditor economy. 


What I am saying is not altogether new. 
In seeking prudent and new outlets for its 
funds, the insurance business is already 
experimenting along these lines. Relatively 
recent projects in building, owning and 
managing housing developments and cer- 
tain commercial structures of stable value 
are a case in point, as is also the decision 
made by some Massachusetts companies to 


support the Research and Development 
Corporation. 

I would suggest that we look in still 
other directions. For some time now I 


have been greatly impressed by the steady 
drain upon our timber reserves throughout 
the United States, in Canada and in Alaska. 
The war used tremendous quantities of 
high-grade lumber and our mounting con- 
struction and industrial requirements cut 
deeper and deeper into the remaining for- 
ests. The growth cycle of trees is very 
long. The indications are that, as existing 
supplies continue to dwindle, lumber re- 
serves will become an increasingly profita- 
ble investment over the years. 

Is there an 
companies to 


opportunity for insurance 
place their funds at work 
in this area which only a few can afford 
to finance because the commitment must 
cover such a long span of years? Frankly, 
I do not know. I do suggest, however, 
that it represents the type of investment 
that should be examined with greatest 
care. Insurance funds are long-term. In 
should find their most ap- 
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general, they 





propriate outlet in supplying the long-term 


investment needs of our economy. I men- 
tion this merely as an illustration of the 
possibilities of investment that it might 
be advisable or profitable to explore. 


I have referred earlier to the difficulties 
of financing smaller-sized businesses and 
to the serious challenge this presents for 
the future maintenance of a dynamic free- 
enterprise system. Considerable attention, 
I am glad to say, is now being paid to 
this problem by various responsible groups 
both inside and outside of the government. 
What the best approach to an effective 
solution may be is not at this stage crystal- 
clear. Probably, there will need to be a 
number of approaches tried experimentally 
before we find the full solution. I am 
personally more and more inclined to some 
financial mechanism that will provide for 
tapping our great pools of resources, if 
one can be worked out within a framework 
of private finance. 

Such a mechanism was suggested a few 
years ago by the Committee for Economic 
Development in the form of a capital-bank 
plan. No such mechanism will ever achieve 
substantial results, however, unless the op- 
erating resources available to it are suff- 
cient to support the rendering of effective 
merchandising, accounting and engineering 
services along with needed financing serv- 
Granting an effort to supply a com- 
bination of needed services, I should think 
that a fundamental contribution to filling 
a recognized gap in existing financial fa- 
might well result, especially if it 
done as a private undertaking or 


ices. 


cilities 
can be 


with a minimum of government assistance. 
Here is surely an area of opportunity for 
the insurance business to serve not only its 
own interest but the public interest as well. 


Today's Challenge 


In conclusion, I would like to reaffirm 
a point of view I expressed last summer. 
I am a confirmed optimist regarding the 
future of America and I firmly believe 
that the basic characteristics of our econ- 
omy are expansion and growth. Economic 
expansion today presents a strikingly dif- 
ferent challenge from that of a hundred 
years ago. Then, the frontier of develop- 
ment was the opening up of our great 
western resources. The geographic frontier 
is gone, but we still have a frontier. That 
frontier is technology—the technology of 
producing more and better goods with 
the resources we know are available and 
the technology of distributing those goods 
on a mass basis for the constant improve- 
ment of the standard of living of all. 


To realize our potential of sustained 
expansion, we need to be more concerned 
with opportunity and less with security. 
We further need to be concerned with 
assuring a steadily increasing flow of in- 
vestment funds into opportunities involving 
equity ownership. I sincerely believe that, 
if we are in earnest, ways and means can 
be found for accomplishing this purpose 
that are fair and equitable to everyon 
concerned. The life insurance business can 
play a most significant role in_ this 


undertaking. [The End] 


| MEDICO-LEGAL AND SOCIAL PROBLEMS OF NONOCCUPATIONAL | 
TEMPORARY DISABILITY BENEFITS — Continued from page 324 


' 

This is private-enterprise social insurance. 
Not a penny of tax money goes into the 
program. 


There are leaders among us who have no 
faith that people can help themselves. We 
of the present New York State administra- 
tion believe they can. Other states are 
watching New York’s experience under this 
new law, hoping it may be a beacon light 
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too, away from govern- 
government-dominated _bene- 


to guide them, 
ment-provided, 
fit programs. 

“Better to light a single candle than to 
curse the darkness,” an old Chinese proverb 
Here is an opportunity for us all 
to stop cursing the darkness and help to 
light the candle that may dispel it. 


[The End] 


Says. 


IL J— May, 1950 
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Federal Trade Commission 


Surveys State Insurance Laws 


This is the text of the memorandum for the Commission prepared by Edward 
W. Thomerson, Assistant General Counsel for the FTC. The report is not 
an attempt to review all state insurance-regulating enactments, but only 
those which may affect the application of the Clayton and FTC Acts 


* 


N COMPLIANCE with the action of the 

Federal Trade Commission of May 7, 
1948, directing its General Counsel to take 
steps to secure and preserve data so that 
the Commission might be informed as to the 
effect on its proceedings of the limitation 
found in Public Law 15 (Seventy-ninth 
Congress), the General Counsel has, as 
other duties permitted, collected and sur- 
veyed the laws of each of the states, the 
District of Columbia and the territories, 
with the view of determining the nature 
and extent of any laws which it is thought 
may affect the application of the Federal 
Trade Commission Act and the Clayton Act 
to practices in the insurance business which 
might be violative of such acts. 


This survey has been completed and the 
result, except as to the territories, has been 
consolidated in a report—Survey of Federal 
Legislation Culminating in Public Law 15— 
prepared by Attorney-Advisor William J. 
Thomas, consisting of four sections con- 
tained in six volumes. Only five copies of 
the four sections have been assembled. 


Many organizations such as the American 
Bar Association and various associations of 
insurers have collected and compiled much 
data on the subject of state regulation, and 
these organizations have cooperated to the 
fullest extent in making this survey, as have 
the insurance officials of the various juris- 
dictions both individually and through the 
National Association of Insurance Com- 
missioners. 


I should like to emphasize that neither 
the report nor the survey upon which it was 
based reflects an attempt to review all state 
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insurance-regulating enactments but only 
those which may affect the application of 
the Federal Trade Commission Act and 
the Clayton Act to practices violative 
thereof because of the provision in Section 
2 (b) of Public Law 15 (Seventy-ninth 
Congress) which, as amended, rendered 
these acts applicable after June 30, 1948, 
to the business of insurance “to the extent 
that such business is not regulated by State 
law.” It should also be emphasized that 
the compilation was made primarily for the 
purpose of enabling the Commission to be 
informed as to the nature and scope of the 
laws regulating insurance in effect in the 
several states, which might affect the ap- 
plication of laws administered by the Com- 
mission to practices in the insurance field. 
The compilation is strictly a factual study— 
noncritical in its nature—and no attempt has 
been made to weigh the quality of the en- 
actments found_or the sufficiency of the 
enforcement thereof. 


In the course of this article, I shall, with- 
out attempting to resolve any of them, touch 
upon some of the questions confronting the 
Commission in connection with the applica- 
tion of the Federal Trade Commission Act 
and the Clayton Act to practices in the 
insurance field, as well as review the ma- 
terial in the Commission’s report. 


The report of the survey includes a 
chronological summary of events relating to 
the decision of the United States Supreme 
Court in the South-Eastern Underwriters 
case, and also contains a report—supple- 
mented by excerpts from Congressional 
debates—on the history of the legislative 
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proposals relating to insurance which culmi- 


nated in Public Law 15 (Seventy-ninth 
Congress). The report of the survey con- 
tains citations to all principal regulatory 
acts of the forty-eight states and the Dis- 
trict of Columbia considered applicable to 
acts or practices with which the Commis- 
sion may be concerned and copies of and 
comments on the more pertinent of those 
laws especially enacted subsequent to the 
decision mentioned above. 


South-Eastern Underwriters 
Case 


On June 5, 1944, the Supreme Court of 
the United States, in U. S. v. South-Eastern 
Underwriters Association, et al., 5 CCH Fire 
AND Casuatty CASsEs 194, 322 U. S. 533, 
held that the business of insurance was 
commerce and that when conducted across 
state lines it was interstate commerce and 
therefore subject to the Sherman Anti-Trust 
Act. This case was a criminal prosecution 
brought in the District Court of the 
United States for the Northern District of 
Georgia against an organization of fire insur- 
ance companies operating in Georgia and sur- 
rounding states, and against twenty-seven of 
its officers and 198 of its member companies. 
The indictment alleged a conspiracy to fix 
and maintain arbitrary and noncompetitive 
premium rates and to monopolize trade and 
commerce in violation of the Sherman Anti- 
Trust Act. On August 5, 1943, demurrer 
to the indictment was sustained on the 
ground that in a proceeding under the Sher- 
man Act the conspiracies charged must be 
in restraint of interstate commerce and that 
the business of insurance was not com- 
merce. The United States filed petition for 
appeal to the United States Supreme Court 
on August 30, 1943 (briefs were filed on 
behalf of thirty-five states as amici curiae 
requesting that the decision of the lower 
court be affirmed). The Supreme Court re- 
versed the district court/by a four-to-three 
decision (Justices Roberts and Reed having 
disqualified themselves) and sustained the 
indictment on the ground that the defend- 
ants were engaged in interstate commerce 
and therefore subject to the Sherman Act. 
The opinion of the Court distinguished the 
line of cases starting with Paul v. Virginia, 
8 Wall. 168 (1869), on the basis that the 
earlier cases involved the validity of state 
statutes and that this first 
squarely presenting the question of whether 


was the case 
the commerce clause grants to Congress the 
power to regulate insurance when conducted 
across state Subsequently, on Sep- 
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tember 1, 1944, the defendants filed with the 
Supreme Court a petition for rehearing. 
(Forty-one states, as amici curiae, petitioned 
the Court to grant the rehearing.) The 
Court refused to grant a rehearing. 

The Court, on June 5, 1944, rendered 
another important decision in a matter in- 
volving insurance in the case of Polish Na- 
tional Alliance v. NLRB, 8 Lasor CASES 
751,182, 322 U. S. 643, when it held, in a 
unanimous decision, that the insurance busi- 
ness conducted by Polish National Alliance 
was such as to affect commerce within the 
intent and meaning of the National Labor 
Relations Act. 

The most important effect of the decision 
in the South-Eastern Underwriters case was 
that the concerted action whereby the fire 
and casualty insurance business pooled loss 
and expense experience through rating 
bureaus which bastd and _ promulgated 
thereon uniform premium rates became of 
doubtful legality. Boycott tactics became 
illegal. The foundation upon which the 
states had erected regulatory systems was 
weakened. Congress was declared to 
possess the power to determine the nature 
of insurance regulation. The decision 
became the cornerstone of a body of stat- 
utory and case authority in diverse fields, 
including constitutional law, administrative 
law, taxation, antitrust and conflict of laws. 


Passage of Public Law 15 


After considerable study through com- 
mittee hearings and consideration of various 
legislative proposals (the latter described in 
detail in the report on the history of insur- 
ance legislation, Volume I, Section 1 of the 
Commission’s report), Congress passed 
Public Law 15 (Seventy-ninth Congress). 
The purpose of the act was to permit the 
continued regulation and taxation of the in- 
surance business by the state, subject, how- 
ever, to the provisions of federal labor laws, 
the Merchant Marine Act of 1920 and the 
application of the Sherman Act to certain 
practices. The act provided a moratorium 
period which originally was from March 9, 
1945, to January 1, 1948, but later, by Pub- 
lic Law 238 (Ejightieth Congress), the 
moratorium was extended to June 30, 1948. 
This was to provide a period in which the 
states avail themselves of the op- 
portunity to examine and reconstitute their 
regulatory laws. At the end of the mora- 
torium, the federal antitrust and related acts 
were to be applicable to insurance “to the 
extent that such business is not 
by State law.” 


might 


regulated 
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In connection with his approval of the 
measure, President Franklin D. Roosevelt, 
on March 10, 1945, issued a public statement 
as follows: 


“T have given my approval to S. 340, the 
insurance bill, which passed the Congress 
last week. This bill grants the insurance 
business a moratorium from the application 
of the anti-trust laws and certain related 
statutes, except for agreements to boycott, 
coerce, or intimidate, or act of boycott, 
coercion, or intimidation, until January 1, 1948. 


“The purpose of this moratorium period 
is to permit the States to make necessary 
readjustments in their laws with respect to 
insurance in order to bring them into con- 
formity with the decision of the Supreme 
Court in the South-Eastern Underwriters’ 
Association case. After the moratorium 
period, the anti-trust laws and certain re- 
lated statutes will be applicable in full force 
and effect to the business of insurance ex- 
cept to the extent that the States have 
assumed the responsibility, and dre effec- 
tively performing that responsibility, for the 
regulation of whatever aspect of the insur- 
ance business may be invclved. It is clear 
from the legislative history and the lan- 
guage of this Act, that the Congress in- 
tended no grant of immunity for monopoly 
or for boycott, coercion or intimidation. 
Congress did not intend to permit private 
rate fixing, which the Anti-trust Act forbids, 
but was willing to permit actual regulation 
of rates by affirmative action of the States. 
The bill is eminently fair ta the States. It 
provides an opportunity for the orderly cor- 
rection of abuses which have existed in the 
insurance business and preserves the right 
of the States to regulate in a manner con- 
sonant with the Supreme Court’s interpreta- 
tion of the anti-trust laws.” 


Regulation by State Law 


Public Law 15 raised two questions of 
immediate concern to the Commission. The 
first and most important is the meaning of 
the phrase “to the extent that such busi- 
ness is not regulated by State law” in the 
proviso of Section 2 (b). Breaking down 
the phrase and considering the words “to 
the extent that,” research failed to disclose 
which decides the 


case meaning of 


Resort must be made to the 


any 
these words. 
general principles of statutory construction. 
In 59 Corpus Juris 952, et seq., it is found: 
“The intention of the legislature is to be 
obtained primarily from the language used 


in the statute, the statute can- 
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not be extended beyond it [i. e., the plain 
and obvious meaning] because of some sup- 
posed policy of the law, or because the legis- 
lature did not use proper words to express 
its meaning The court cannot at- 
tribute to the legislature an intent which is 
not in any way expressed in the statute.” 


And in 59 Corpus Juris 974, et seq.: 
a words in common use are to be 
given their natural, plain, ordinary, and 
commonly understood meaning.” 

In Helvering v. City Bank Farmers Trust 
Company, 36-1 ustc J 9001, 296 U. S. 85, 89 
(1935), the Court emphasized that the duty 
of courts is to apply the clear, literal mean- 
ing of the statute despite any contrary in- 
tent of the framers as shown by legislative 
records. “We are not at liberty to construe 
language so plain as to need no construc- 
tion, or to refer to committee reports where 
there can be no doubt of the meaning of 
the words used.” 

In 59 Corpus Juric 1014, et seq.: 


“ 


where the language is am- 
biguous, the courts will take into considera- 
tion all the facts and circumstances 

“Ambiguity exists 
meaning . . . is 
able 


when the literal 
absurb or unreason- 


“ 


But the plain meaning cannot be 
affected by resort to its legislative history... . 

9 as a general rule, the debates 
are not appropriate sources from which to 
ascertain the meaning of the statute [““Those 
who did not speak may not have agreed 
with those who did,” U. S. v. Trans-Missouri 
Freight Association, 166 U. S. 290, 318, 17 
S. Ct. 540] nevertheless a resort to 
the debates has been held permissable in a 
number of cases In any event the 
debates cannot be considered when the lan- 
guage is free from doubt. 

“Reports of legislative committees 

may be resorted to where the 
meaning is obscure “4 

Coming to the word “regulated,” it is 
found that many cases hold that “regulate” 
is to adjust, govern, direct or manage ac- 
cording to certain standards or rules. (City 
of Savannah v. Robinson, 81 Ill. App. 471; 
Van Ingen v. Hudson Realty Company, 94 
N. Y. S. 645, 648; State ex rel. Wagner v 
Fields, 263 S. W. 853, 857.) 

In Hollywood Jockey Club v. Stein, 182 So. 
863, the court remarks that the power to 
regulate includes the power to prescribe 
rules and to enforce them. This case points out 
the derivation of the word, i. e., from rego, 
to guide or direct, through regula, as rule. 
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“The word ‘regulate’ is one of broad im- 
port. It is the word used in the Federal Con- 
stitution to define the power of Congress 
over foreign and interstate commerce, and 
he who reads the many opinions of this 
court will perceive how broad and compre- 
hensive it has been held to be.” (St. Louis 
v. Western Union Telegraph Company, 149 
U. S. 465, 469, 13 S. Ct. 990, 37 L. Ed. 810.) 

With regard to the words “by State law,” 
it is found that in Board of Education v. 
Town of Greenburgh, 13 N. E. (2d) 768, 277 
N. Y. 193, the court had to construe the 
expression “exempt from taxation by law.” 
In the course of its opinion, the court said 
that “regulate by law” and similar expres- 
sions used in statutes refer exclusively to 
the statute law of the state unless, for the 
purposes of the statute in which the words 
are used, a broader significance is required. 


In the case of Chicago, Burlington & 
Quincy Railroad Company v. North Kansas 
City Development Company, 134 F. (2d) 142, 
the term “by law authorized” was held to 
mean authorized by a corporate charter con- 
sisting of the applicable incorporation statutes 
and the specific articles of association. 


The case which appears to be of most 
importance in interpreting the words “by 
State law” is Maryland Casualty Company 
v. U. S., 251 U. S. 342, 40 S. Ct. 155, 64 L. 
Ed. 297. In this case the Supreme Court said: 


“It is settled by many recent decisions of 
this court that a regulation by a department 
- of government, addressed to and reasonably 
adapted to the enforcement of an act of 
Congress, the administration of which is 
confided to such department, has the force 
and effect of law if it be not in conflict 
with express statutory provision . [cit- 
ing cases]. The law is not different with 
respect to the rules and regulations of a 
department of a State government.” 


The Court held that reserves required by 
rules and regulations of a state insurance 
department were “required by law.” The 
Maryland Casualty case has been frequently 
cited on this point. 


In connection with the above, it will be 
noted that Congress in enacting Public Law 
15 used in the first part of Section 2 (b) 
thereof the words: “No Act of Congress 
shall be construed to invalidate, impair, or 
supersede any law enacted by the State for 
the purpose of regulating the business of 
insurance... .” And in the proviso of the 
same section it used the words: “. . . shall 
be applicable to the business of insurance 
to the extent that such business is not regu- 
lated by State law.” (Italics supplied.) 
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Senator 


the Senate, 
Ferguson stated in part as follows: 


In the debate in 


“But insofar as the State is concerned 
which has specifically legislated on the sub- 
ject, the three acts shall not apply.” (Italics 
supplied.) 


Senator O’Mahoney thereupon obtained 
the floor and stated: 


“I believe the Senator from Michigan 
went a little further than was his intention 
when he said that if the States have Jegis- 
lated certain things will take place. The bill 
says if the States have regulated.” (Italics 
supplied.) 


At a later point in the debate may be 
found the following: 


“Mr. Murdock. Mr. President, does the 
Senator from Maine take the position that, 
under the conference report, it becomes 
necessary for the Congress to act again affirm- 
atively, subsequent to any State action taken? 


“Mr. White. Not at all; that is not my 
view of the matter at all. My view is that the 
State may regulate. If however, the State 
goes only to the point indicated, then these 
Federal statutes apply throughout the whole 
field beyond the scope of the State’s activity.” 


Senator Barkley, Kentucky, asked this 


question: 


“Mr. Barkley. I should like to ask in this 
connection, whether, where States attempt 
to occupy the field—but do it inadequately 
—by going through the form of legislation 
so as to deprive the Clayton Act, the Sher- 
man Act, and the other Acts of their juris- 
diction, it is the Senator’s interpretation 
of the conference report that in a case of 
that kind, where the legislature fails ade- 
quately even to deal with the field it at- 
tempts to cover these acts still would apply? 


’ 
“Senator McCarran. That is my inter- 
pretation.” (Congressional Record, Febru- 
ary 26, 1945.) 


Insurance = “‘Commodity’’? 


The second question is whether or not 
certain provisions of the Clayton Act, as 
amended, apply to insurance in view of the 
fact that there are used therein such terms 
as “commodities,” as in Section 2 (a); “goods, 
wares or commodities,” as in Section 2 (c); 
“products or commodities,” as in Section 
2 (d); “to lease or make a sale or contract 
for sale of goods, wares, merchandise, ma- 
chinery, supplies or other commodity, 
whether patented or unpatented, for use, 
consumption or resale,” as in Section 3. 


IL J— May, 1950 
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Reference is made to 12 Corpus Juris 163, 
where it is found that the word “com- 
modity,” in its commercial sense, denotes 
that which affords advantage, profit or con- 
venience, especially in commerce, including 
everything movable which is bought or sold: 
an article of trade or commerce, something 
that is produced or used and is the subject 
of barter and sale, something movable and 
tangible, almost any description of article 
called movable, personal estate, goods, 
wares and merchandise of any kind, or 
property. In referring to commerce, it may 
comprehend everything movable that is 
bought or sold, except animals. 


The cases construing the words “com- 
modities” and “goods” as related to insur- 
ance are not in agreement. Reference to 
some of the cases discloses the following 
decisions: 


Insurance was held to be a “commodity” 
in Beechley v. Mulville, 70 N. W. 107, 102 Ia. 
602 (1897). In this case, a group of insur- 
ance agents were charged with violating a 
statute which prohibited “combinations” to 
fix the price of oil, lumber, coal, grain, flour, 
provisions or any other commodity or article 
whatever. The court referred to Anderson’s 
Law Dictionary, which defined the word 
“commodity” as convenience, privilege, 
profit or gain. 


In Palatine Insurance Company v. Griffen, 
202 S. W. 1014 (Tex. Civ. App., 1918), in- 
surance was held not to be a commodity 
under a statute prohibiting any agreement 
to refuse to buy from or sell to any person 
an article of merchandise, produce or com- 
modity. A similar decision was made in 
Duggan Abstracting Company v. Moore, 139 
S. W. (2d) 198 (Tex. Civ. App., 1940), 
where the business of compiling abstracts 
of title was held not to involve an article 
of merchandise, produce or commodity. 


The case most frequently referred to as 
holding “commodity” not to include insur- 
ance is Queen Insurance Company v. State 
Attorney General, 24S. W. 397 (Tex., 1893). 
The court held that the statute which pro- 
hibited making or performing “any agree- 
ment not to sell or dispose of any article 
or commodity of trade, use, merchandise, 
commerce or consumption below a common 
standard so as to prevent free competition” 
did not apply to a combination of fire insur- 
ance companies to use uniform rates of in- 
surance and agents’ commissions throughout 
the state. The court stated that the word 
“commodity” is ordinarily used in the com- 
mercial sense as any movable or tangible 
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thing that is ordinarily produced or used 
as the subject oi barter or sale. 

The word “goods” has been held to be 
limited to property which has an intrinsic 
value.* On the other hand, it has been held 
to include movables not having any intrinsic 
value in themselves, such as choses in ac- 
tion, as well as those in possession, evidence 
of debt, bank bills and notes, bonds, mort- 
gages, etc. 

In a more recent decision, the United 
States Circuit Court of Appeals, Second 
Circuit, in the case of Darr, et al., v. The 
Mutual Life Insurance Company of New 
York, on July 8, 1948, held that insurance 
policies are “goods” as that term is used in 
the National Fair Labor Standards Act. 


In connection with the above, it has been 
stated by some who have considered the 
question, that it is not necessary to resort 
to an interpretation of the words “com- 
modity,” “goods,” etc., because Public Law 
15, in the proviso of Section 2 (b), by specif- 
ically declaring that the Clayton Act, as 
amended, shall apply to the business of 
insurance, in effect is an amendment to the 
Clayton Act and makes the provisions 
thereof applicable not only to goods, com- 
modities, etc., but also to insurance. 


Robertson Case 


Two important cases involving insurance 
have been decided by the United States 
Supreme Court since the enactment of Pub- 
lic Law 15 and another is pending before 
the United States Circuit Court of Appeals 
for the Eighth Circuit. 


The first case, Robertson v. California, 11 
CCH Lire Cases 829, 328 U. S. 440, sets 
forth the constitutional rule governing state 
regulation prior to the passage of Public 
Law 15, based on the test of whether, in 
the absence of federal action, the state law 
in question discriminates against or unduly 
hinders -interstate commerce. The Court 
did not involve Public Law 15 in reaching 
its decision in this case, because the facts 
predated the enactment of that law. The 
Court did, however, point toward the 
impact of its decision in the South-Eastern 
Underwriters Association case. 


In Robertson v. California, the appellant 
had been convicted in California of the 
crimes of (a) soliciting and selling a policy 
of insurance without being licensed as re- 
quired by law and (b) acting without a 
license as an agent for a nonadmitted in- 
surer. The statutes violated are part of Cali- 
fornia’s comprehensive regulatory scheme for 
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the business of insurance, the stated legisla- 
tive object of which is “to protect the pub- 
lic by requiring and maintaining professional 
standards of conduct on the part of all in- 
surance agents and insurance brokess act- 
ing as such within this State.” 

The insurer in question was an Arizona 
corporation not licensed in California. Its 
business was conducted largely by radio 
advertising and use of the mails, in addition 
to the use of such agents as appellant. The 
evidence of noncompliance with the statutes 
was undisputed. Appellant’s contention was, 
in effect, that since the entire series of acts 
done by him was directed to the conclusion 
of an interstate transaction (within the South- 
Eastern Underwriters Association decision) 
those acts, though taking place altogether 
within California, were inseparably a part 
of an interstate transaction and therefore 
beyond reach of the state’s licensing or reg- 
ulatory power. California’s refusal to license 
an Arizona insurer, for noncompliance with 
its requ'rement of certain reserves, was termed 
an unlawful exclusion of interstate commerce. 

The Court rejected these contentions and 
sustained both statutes. The requirement 
of a license to act as an agent or broker 
was upheld as part of “a series of regula- 
tions designed and reasonably adopted to 
protect the public from fraud, misrepresen- 
tation, incompetence and sharp practice which 
falls short of minimum standards of de- 
cency in the selling of insurance by personal 
solicitation and salesmanship.” 


The Court stated: 

“That appellant’s activities were of a kind 
which vitally affect the welfare and security 
of the local community, the state and their 
residents could not be denied. . . They 
had in fact a highly ‘special interest’ in his 
localized pursuit of this phase of the com- 
prehensive process of conducting an inter- 
state insurance business. Here, as 
in each of the instances cited, appellant’s 
activities ... were concentrated in the regu- 
lating state, although affecting or constitut- 
ing interstate Moreover, the 
licensing provision of § 1642 is regulatory; 
is not in conflict with any policy or action 
of Congress but rather accords with its ex- 
pressed views in so far as the McCarran 
Act may be taken to be applicable; ... and 
is designed appropriately to secure the pub- 
lic from those evils of uncontrolled insur- 
ance solicitation to which it is directed. In 
view of these facts the regulation ‘neither 
discriminates against nor substantially ob- 
structs the commerce.’ 
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commerce, 


South-Eastern 
wipe out the experience of the states in the 
regulation of the business in insurance or 
its effects for the continued validity of that 
regulation.” 


“{ The decision] did not 


Prudential Insurance 
Company Case 


The second case, Prudential Insurance 
Company v. Benjamin, 11 CCH Lire Cases 
837, 328 U. S. 408 (1945), is based upon the 
broader rule which permits laws discrimi- 
nating against interstate commerce when 
sustained by the coordinated action of the 
state and federal governments. 


In this case, the insurance company pro- 
tested an annual tax levied by South Caro- 
lina on foreign insurers (but not on domestic 
companies) as a condition of being author- 
ized to do business within the state. The 
tax amounts to three per cent of the aggre- 
gate of premiums received from business 
done in South Carolina, regardless of its 
interstate or local character, Citing the 
South-Eastern Underwriters Association deci- 
sion, the insurer contended that the tax was 
an unconstitutional discrimination against 
interstate commerce in favor of local busi- 
ness. The Court unanimously upheld the tax. 


Reviewing the McCarran Act (Public 
Law 15), the Court found that it was the 
intention of Congress to “put the full weight 
of its power behind existing and future state 
legislation to sustain it from any attack under 
the commerce clause to whatever extent this 
may be done with the force of that power 
behind it, subject only to the exceptions 
expressly provided for.” The Court stated: 


“Two conclusions, corollary in character 
and important for this case, must be drawn 
from Congress’ action and the circumstances 
in which it was taken. One is that Congress 
intended to declare, and in effect declared, 
that uniformity of regulation, and of State 
taxation, are not required in reference to 
the business of insurance, by the national 
public interest, except in the specific re- 
spects otherwise expressly provided for. 
This necessarily was a determination by 
Congress that State taxes, which in its 
silence might be held invalid as discrimina- 
tory, do not place on interstate insurance 
business a burden which it is unable gen- 
erally to bear or should not bear in the 
competition with local business. Such taxes 
were not uncommon among the States, and 
the statute clearly included South Carolina’s 
tax now in issue. 
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“That judgment was one of policy and 
reflected long and clear experience. For, 
notwithstanding the long incidence of the 
tax and its payment by Prudential without 
question prior to the South-Eastern decision, 
the record of Prudential’s continuous suc- 
cess in South Carolina refutes any idea that 
payment of the tax handicapped it in any 
way tending to exclude it from competition 
with local business or with domestic insur- 
ance companies.” 


South Carolina and the Congress had 
acted in complete coordination to sustain 
the tax, the Court declared, and it is there- 
fore “reinforced by the exercise of all the 
power of government residing in our scheme.” 


North Little Rock Case 


A more recent case is that of North Little 
Rock Transportation Company v. Casualty 
Reciprocal Exchange, et al., CCH Trade 
REGULATION Reports § 62,599, 85 F. Supp. 
961, in which, on September 9, 1949, the 
United States District Court at Little Rock, 
Arkansas, directed entry of judgment for 
the defendants. The principal defendants in 
the case, which is a treble-damage action 
under the federal antitrust laws, are the 
National Bureau of Casualty Underwriters 
and approximately fifty of its members and 
subscribers. 

The plaintiff is a taxicab company which 
challenged the legality of a rate established 
for the Aetna Casualty & Surety Company 
by the National Bureau. The plaintiff based 
its case upon various grounds, including 
contentions that the regulatory provisions 
of Public Law 15 were unconstitutional, the 
new Arkansas rate regulatory law following 
the all-industry model was invalid, the oper- 
ations of the Arkansas assigned-risk plan 
were illegal, and the rating activities of the 
defendants constituted coercion and intimi- 
dation under the federal antitrust laws. 
Damages and injunction were sought. The 
defendants interposed a detailed answer and 
moved for summary judgment without a 
trial. The court upheld the contentions of 
the defendants that their actions were “reg- 
ulated by State law” and hence are exempted 
from the Sherman Act. In its opinion, the 
first judicial interpretation of the regulatory 
provisions of Public Law 15, the court in 
summary ruled that: 

(a) The regulatory provisions of Public 
Law 15 are constitutional (the same holding 
which the United States Supreme Court 
made in the case of Prudential Insurance 
Company v. Benjamin with respect to the 
tax provisions of that statute). 
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(b) The Sherman Act is inapplicable to 
cooperative action among insurers in rate 
making and related matters, to the extent 
that such activities are regulated by state law. 

(c) Operations of the National Bureau 
are legal and do not involve coercion or 
intimidation. 


(d) The all-industry bill enacted in Arkan- 
sas is valid regulation. 

(e) Operation of the assigned-risk plan 
in Arkansas is lawful. 


The case is now pending before the United 
States Circuit Court of Appeals for the 
Eighth Circuit. (District Court decision 
affirmed April 6, 1950. Copy of opinion not 
available.) 


All-Industry and Federal 
Legislation Committees 


At this point it is considered advisable, 
for background purposes, to examine the 
insurance business and the regulation thereof 
by the states. 


Subsequent to the enactment of Public 
Law 15, two committees were formed. One 
of these committees, known as the Federal 
Legislation Committee, represented the 
National Association of Insurance Commis- 
sioners, and the other, known as the AIll- 
Industry Committee, was composed of repre- 
sentatives of nineteen insurance organizations 
and included representatives of different kinds 
of insurance, different types of insurance 
carriers, agents and brokers. The latter 
committee represented all branches of the 
insurance industry and cooperated with the 
Association Commitee in the formulation 
of a state legislative program for the pur- 
poses of adjusting to the new status of in- 
surance and strengthening existing state 
insurance laws. 

The two committees separately and jointly 
gave particular attention to rate regulatory 
legislation for the stated purpose of safe- 
guarding solvency of the insurers and ensur- 
ing fair and equitable practices in the public 
interest under an adequate and affirmative 
state regulatory system which would permit 
cooperative activity in the making of pre- 
mium rates and, at the same time, preserve 
competition. Model rate regulatory bills 
for fire, marine and inland marine and for 
casualty and surety insurance were prepared 
for the consideration of state legislatures. 

In addition to rate regulatory legislation, 
the committees directed their efforts toward 
recommendations to state legislatures relat- 
ing to unfair methods of competition and 
unfair or deceptive acts or practices in the 
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business of insurance; practices and proce- 
dure relating to accident and health insur- 
ance; interlocking directorates of insurance 
companies; payment of commissions to bro- 
kers by insurers; acquisition of competitors 
by insurance companies; and other matters. 


The efforts resulted in a model unfair 
trade practices bill, a model accident and 
health bill and recommendations relating to 
acquisitions of competitors and interlocking 
directorates, in addition to the rating bills 
referred to above. Subsequently, the com- 
mittees gave consideration to methods of 
coping with the regulation and control of 
insurance companies which, though licensed 
in one or several states, engage in the adver- 
tisement and sale of insurance, usually by 
mail, in many states in which they are not 
licensed. The result was a model bill, en- 
titled “Unauthorized Insurers Service of 
Process Bill,” which is designed to give the 
courts of a state where it is enacted juris- 
diction over an unlicensed insurer which 
issues policies in such state. 


Unfair Trade Practices 
Model Bill 


The Unfair Trade Practices Bill declares 
unlawful unfair methods of competition and 
unfair or deceptive acts or practices in the 
business of insurance. It applies to com- 
panies, agents, brokers or any other legal 
entity or individual engaged in the insurance 
business. The bill establishes procedure for 
its enforcement and provides penalties for 
its violation. Both the pattern and the lan- 
guage of the model bill follow the Federal 
Trade Commission Act very closely with 
an important exception, i.e., in the model 
bill, the simple but broad declaratory lan- 
guage of the Federal Trade Commission 
Act is supplemented by specific enumeration 
of the following eight unfair trade practices: 


(1) Misrepresentation and false advertis- 
ing of policy contract, etc. 

(2) False information and advertising 
generally. 

(3) Defamation. 

(4) Entering into any agreement to com- 
mit, or by any concerted action committing, 
any act of boycott, coercion or intimidation 
resulting in or tending to result in unrea- 
sonable restraint of, or monopoly in, the 
business of insurance. 

(5) False financial statements, etc. 

(6) Stock operations and advisory-board 
contracts or other contracts of any kind 
promising return and profits as an induce- 
ment to insurance. 
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(7) Unfair discrimination (as to life and 
accident and health insurance only). 


(8) Rebates (as to life and accident and 
health insurance only). 


It will be noted that the fourth enumer- 
ated practice above does not include acts of 
boycott, coercion and intimidation. An ex- 
amination of the Sherman Act discloses that 
Section 1, prohibiting actions in restraint of 
trade, deals only with actions in concert, i.e., 
those involving more than one person, while 
Section 2, prohibiting acts which monopo- 
lize or attempt to monopolize, applies both 
to concerted actions and actions by an indi- 
vidual. However, Section 3 (b) of Public 
Law 15 provides that “Nothing contained in 
this Act shall render the said Sherman Act 
inapplicable to any agreement to boycott, 
coerce, or intimidate, or act of boycott, co- 
ercion, or intimidation.” 


With respect to the above enumerated 
practices, the Insurance Commissioner is 
authorized, after a hearing, to issue cease- 
and-desist orders but, with respect to any 
undefined practices which the Commissioner 
believes to be unfair or deceptive, he is re- 
quired, after a hearing and then only if the 
acts or practices are continued, to proceed 
through his attorney general and the courts 
to enjoin their continuance. 


The Unfair Trade Practices Bill, with 
modifications of varying degree, has been 
enacted in the following twenty-four states: 
Arkansas, Colorado, Florida, Indiana, Louis- 
iana,** Maine, Maryland, Massachusetts. 
Michigan, Minnesota, Nebraska, Nevada, 
New Hampshire, New Jersey, New Mex- 
ico,** New York, North Carolina, Pennsyl- 
vania,** South Dakota,** South Carolina, 
Tennessee, Utah,* Washington* and Wis- 
consin. (Both Georgia and Kentucky are 
reported to have passed unfair trade prac- 
tices acts recently.) 


In eighteen of the states, the act provides 
for both defined and undefined acts. Six of 
these states have enacted legislation omit- 
ting the “omnibus” provision relating to un- 
defined practices. However, two of these 
six states, as indicated above by one aster- 
isk, have implemented their law by provid- 
ing that the Commissioner may promulgate 
regulations covering undefined acts and prac- 
tices. The acts in the remaining four states, 
as indicated by two asterisks, are confined 
to the eight enumerated practices or acts. 


An enumeration of the differences between 
the model unfair trade practices act and the 
law as enacted in each of the twenty-four 
states listed above, is not included here in 
order to avoid repetition, Reference may 
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be made to Volume II of the report which 
contains a copy of the model bill, a copy 
of the law as enacted in each of the states 
and an analysis thereof in relation to the 


model bill. 
Rate Regulatory Laws 


The rate regulatory bills for fire, marine 
and inland marine and casualty and surety 
insurance were designed primarily to per- 
mit the continuation of concerted action in 
the making of rates under state supervision. 
According to the report of the subcommit- 
tee of the committee on rates and rating 
organizations of the National Association 
of Insurance Commissioners, dated May 22- 
23, 1946, they represent the product of a 
series of conferences between the Confer- 
ence Committee of the All-Industry Com- 
mittee and the above-described subcomittee. 
The object of the conferences, according to 
the report, was to develop bills which would 
be acceptable to the states and the industry, 
based upon intensive research and study 
extending over a period of more than two 
years. In the course of the conferences, 
the report continues, many conflicting views 
among many segments of the industry as 
well as between the industry and the com- 
missioners were reconciled, and these bills 
can be viewed as representing the composite 
views of those who participated in the de- 
liberations. 


For convenience, the model bills are used 
as an approach to a study of the rating laws 
as enacted. 


The principles of the model fire, marine 
and inland marine rate regulatory bill and 
the model casualty and surety rate regula- 
tory bill are similar. The two bills follow 
the same general pattern and most of the 
provisions are identical. In fact, fourteen 
states have a combined fire, marine and 
inland marine and casualty and surety rate 
regulatory law. The principles of the two 
bills may be enumerated as follows: 


(1) All rates must be filed with the In- 
surance Commissioner. 


(2) The rates cannot be used for a cer- 
tain length of time (called a waiting period) 
during which the supervisory official is to 
examine the rates. (In some states, the law 
as enacted requires prior approval of the 
Insurance Commissioner before the rates 
become effective.) 

(3) Rates may not be excessive, inade- 
quate or unfairly discriminatory. 

(4) If rates do not meet standards, a 
supervisory official can disapprove during 
the waiting period or at any time thereafter. 
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(5) Companies may belong to rating organ- 
izations which are subject to supervision and 
thus can collaborate in the making of rates. 


(6) Companies cannot be compelled to 
belong to rating organizations, and their right 
to operate independently is safeguarded. 


However, because of the fundamental dif- 
ferences in the kinds of insurance to which 
they apply, the model rating bills are not 
identical. The fire, marine and inland ma- 
rine rate regulatory model bill differs from 
the casualty and surety model bill in Sec- 
tions 2, 3, 4, 6, 7 and 8. Section 2 of the 
fire model bill relates to the scope of the 
bill and is self-explanatory. In Section 3, 
Making of Rates, changes peculiar to the 
fire insurance business have been made, par- 
ticularly in subsections 1, 3 and 4. In Sec- 
tion 4, Rate Filings, subsection (e) is in 
some respects similar to Section 4 (e) of 
the casualty and surety model bill dealing 
as it does with specially rated risks which 
do not fit in the normal rating pattern, Pro- 
vision is made for dealing with this special 
class of risks in Section 5 (b), Disapproval 
of Filings. Section 6, Rating Organizations, 
subsection (e) is peculiar to the fire insur- 
ance business and authorizes the operation 
of a “stamping office.” In Section 7, Devia- 
tions, the section in the fire, marine and 
inland marine rate regulatory bill differs 
somewhat from the deviation section of the 
casualty and surety model bill in that it is 
broader in scope since it does not require 
a uniform percentage deviation and reflects 
the difference in the methods of operation 
of the two businesses. In Section 8, Appeal 
by Minority, that portion of the casualty 
and surety rating bill which deals with ap- 
peals in connection with systems of expense 
provisions is omitted from the fire, marine 
and inland marine rating bill because of a 
difference in the operating methods of the 
business. 

The provisions of the model “Fire, Marine 
and Inland Marine Rate Regulatory Bill” 
apply to fire and related lines of insurance. 
Included in the latter term, among others, 
are explosion, windstorm and tornado, use 
and occupancy and riot and civil commotion 
insurance. The provisions apply to inland 
marine insurance which, for this purpose, 
may be described as insurance against loss 
connected with transportation other than 
on the ocean, and on certain types of per- 
sonal property wherever located. 


Excepted from the scope of the bill are: 

(a) Reinsurance, other than joint rein- 
surance to the extent stated in Section 11 
of the bill; 
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(b) Insurance of vessels or craft and 
their cargoes, marine builders’ risks, marine 
protection and indemnity or other risks 
commonly insured under marine, as distin- 
guished from inland marine, insurance poli- 
cies, because of the continuation by Public 
Law 15 of the exemption provided this kind 
of insurance from the provisions of the 
Sherman and Clayton Acts by Section 29 
of the Merchant Marine Act of 1920, which 
exemption is set forth above in the analysis 
of Public Law 15; 


(c) Insurance of hulls or aircraft, includ- 
ing their accessories and equipment, or 
against liability arising out of the ownership, 
maintenance or use of aircraft; 


(d) Motor-vehicle insurance and insur- 
ance against liability arising out of the own- 
ership, maintenance or use of motor vehicles, 
which are regulated by the casualty rating law. 


The provisions of the model casualty and 
surety rate regulatory bill apply to casualty 
insurance, and the words casualty insurance, 
as used in the bill, are used in the generally 
accepted trade sense and embrace, among 
other insurance, the following principal classes 
of insurance: 


Automobile liability insurance; burglary, 
robbery and theft insurance; glass insur- 
ance; fidelity, surety and guaranty bonds; 
credit insurance; elevator liability insurance; 
steam-boiler insurance; and automobile fire, 
theft and collision insurance. 


Excepted from the scope of the casualty 
model bill are: 


(a) Reinsurance, other than joint rein- 
surance to the extent stated in Section 11 
of the bill; 


(b) Accident and health insurance; 


(c) Ifsurance against loss of or damage 
to aircraft or against liability, other than 
workmen’s compensation and employers’ 
liability, arising out of the ownership, main- 
tenance or use of aircraft. 

The bills were presented to the legisla- 
tures of each state where they were consid- 
ered in the light of local problems and 
conditions and in connection with existing 
rate regulatory laws, if any. 


A fire, marine and inland marine rate 
regulatory law has been enacted in each of 
the states, the District of Columbia, Alaska, 
Hawaii and Puerto Rico. A casualty and 
surety rate regulatory law has been enacted 
in every state except Idaho. It has also 
been enacted in the District of Columbia, 
\laska, Hawaii and Puerto Rico. As stated 
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above, rate regulatory provisions have been 
combined into one law in fourteen states. 

Again, to avoid repetition, the difference 
between the model rate regulatory bills and 
the laws as enacted in the various jurisdic- 
tions will not be repeated. Reference may 
be made to Volume IIT of the report, wherein 
will be found a list of the jurisdictions 
which have enacted the fire, marine and 
inland marine rate regulatory law and cita- 
tions thereof; an outline of the model fire, 
marine and inland marine rate regulatory 
bill; a copy of the model bill; an analysis, 
section by section, of the model bill; a copy 
of the fire, marine and inland marine rate 
regulatory law as enacted in each state; a 
statement indicating wherein the laws as 
enacted depart from the provisions of the 
model bill; and a summary outlining the 
law in each state with respect to the fol- 
lowing features: 

Filing requirements: (a) manuals, rates, 
etc. and (b) data in support of a rate filing. 

Review of rate filings by insurance de- 
partment. 

Effective date of filing: (a) prior ap- 
proval, (b) deemed approved if not disap- 
proved within a certain period, (c) “waiting 
period” allowed the Insurance Department to 
examine rate filings, at expiration of which, 
if filings are not disapproved, they becom« 
effective. 

Time in which the Insurance Department 
may disapprove a rate filing subsequent to 
the date on which the filing became effective 

Retroactive effect of disapproval of rate 
filings by the insurance department subse- 
quent to date on which the filings became 
effective 

Whether or not the law authorizes local 
and/or out-of-state rating bureaus. 

Whether or not the rate schedule pro- 
mulgated by the rating bureau may be devi- 
ated from by a member or subscriber of 
such bureau. 

Whether or not the law permits an appeal 
by a minority of members from action of 
the bureau. 

Whether or not the law contains provi- 
sions relating to regulation of advisory 
organizations, joint underwriting, joint re- 
insurance and assigned risks. 

Whether or not the law contains provi- 
sions regarding the recording and reporting 
of experience: (a) loss experience and (b) 
expense experience. 

Whether or not there are provisions in 
the law for judicial review of decisions of 
the Insurance Department 
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Whether or not the law contains penalty 
provisions. 


Special provisions of the various laws. 


Acquisition of Capital Stock 
of Competitors 


Eleven states have enacted a law which 
provides that a licensed insurer may obtain, 
invest in or acquire the whole or any part 
of the capital stock of any insurer or insur- 
ers, provided the business of such insurers 
shall not be conducted in a manner which 
substantially lessens competition generally 
in the business of insurance or creates a 
monopoly therein. 

These states are as follows: Connecticut, 
Illinois, Louisiana, Massachusetts, Missis- 
sippi, New Jersey, New York, Pennsylvania, 
Tennessee, Washington and Texas. 


Laws Relating 
to Interlocking Directorates 


Eleven states have enacted a law which 
provides that any domestic insurance com- 
pany may have as a director a person who 
is also a director of another insurance com- 
pany, provided that if the effect thereof is 
to substantially lessen competition generally 
in the insurance business or tends to create 
a monopoly therein it shall be 
violation, 


deemed a 


The states are: California, Connecticut, 
Illinois, Indiana, Massachusetts, New Hamp- 
shire, New Jersey, New York, Pennsylvania, 
Tennessee and Texas, 


Laws Relating to Accident 
and Health Insurance 


Accident and health insurance is not in- 
cluded within the scope of the casualty and 
surety rate regulatory acts except in the 
states of Oregon, Utah and Washington, in 
which states the acts provide for the filing 
of rates. Regulation of this segment of the 
insurance business is brought about by stat- 
utes requiring the filing of policy and other 
forms which are subject to the approval or 
disapproval of the Commissioner. Florida 
and Pennsylvania, however, have laws which 
require approval of accident and health in- 
surance rates by the Insurance Department 

The following twenty-five states and the 
District of Columbia have statutory require- 
ments for use of uniform standard provi- 
sions in accident and health insurance policies : 
California, Colorado, Connecticut, Florida, 
Illinois, Indiana, Kansas, Maryland, Michi- 
gan, Minnesota, Nebraska, New Hampshire, 
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New Jersey, New York, North Carolina, 
Ohio, Oklahoma, Pennsylvania, South Car- 
olina, South Dakota, Vermont, Washington, 
West Virginia, Wisconsin, Wyoming and 
the District of Columbia. 

The remaining twenty-three states have 
not enacted the original Uniform Standard 
Provisions Law but have by statute or regu- 
lations made the use of certain policy pro- 
visions mandatory. These states are as 
follows: Alabama, Arizona, Arkansas, Del- 
aware, Idaho, Iowa, Kentucky, 
Massachusetts, Missis- 
sippi, Missouri, Montana, Nevada, New 
Mexico, North Dakota, Oregon, Rhode 
Island, Tennessee, Texas, Utah and Virginia. 


Georgia, 


Louisiana, Maine, 


In December, 1943, a compilation of rules, 
called the Official Guide, was adopted by 
the National Association of Insurance Com- 
missioners, to insure greater uniformity in 
the regulations of the various states regard 
ing accident and health insurance policy ap- 
proval. The Official Guide was amended 
in January, 1946 (the second Official Guide), 
and again in January, 1947 (the third Off- 
cial Guide). 

In 1945, the National Association of In- 
surance report 
which provided that companies engaged in 
the various lines of accident and health in- 
surance business report loss ratios. Subse- 
quently, in 1948, a special form called the 
“Accident and Health Experience Report- 
ing Form” was adopted for use in reporting 
loss experience. 


Commissioners adopted a 


In December, 1946, the National Associa- 
tion of Insurance Commissioners recom- 
mended a model bill requiring the filing and 
approval of policy forms and providing for 
the withdrawal of approval of forms where 
the Commissioner finds that the benefits 
provided therein are unreasonable in rela- 
tion to the premium charged or where the 
form contains a provision or provisions which 
are unjust, unfair, inequitable, misleading 
or deceptive or which encourage misrepre- 
sentation of such policy. A copy of this 
model bill is in Volume I, Section 1 of the 
report. It has been enacted in the following 
Colorado, Connecticut, Delaware, 
Florida, Indiana, Maryland, Massachusetts, 
Michigan, Minnesota, Nebraska, New Hamp- 
shire, New Mexico, New York, Ohio, Okla- 
homa, South Carolina, Vermont, Washington 
and Wisconsin. 


In 1947, Alabama enacted accident and 
health legislation (Act 208, 1947), as did 
Arkansas (Acts 65 and 187, 1947). In 1949, 
California enacted legislation relating to ac- 
cident and health insurance 


states: 
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Payment of Commissions 
to Insurance Brokers 


In the following states, brokers, except as 


noted, are not recognized. In some states 
they are, by law, the agent of the company 
and not the agent of the insured: Alabama, 
Florida, Georgia, Iowa, Kansas, Kentucky, 
Michigan, Minnesota, Mississippi, Montana, 
Nebraska, North Dakota, Ohio (recognizes 
nonresident brokers only), Oklahoma, Ore- 
gon (recognizes nonresident brokers only), 
South Dakota, Texas, Virginia (nonresident 
brokers only are licensed), Wisconsin, West 
Virginia (statute covers commission) and 
Hawaii (to nonresident brokers only). 


In the following states, brokers are recog- 
nized and the statutes relating to brokers 
appear adequate to permit the payment of 
commissions to insurance brokers by the 
companies: Arizona, Arkansas, California, 
Connecticut, Delaware, Illinois, Maine, Mas- 
sachusetts, Missouri, Nevada, New Hamp- 
shire, New Jersey, New Mexico, New York, 
North Carolina, Pennsylvania, Rhode Island, 
Utah and Washington. 


Recent legislation—considered in the above 
—includes the enactment of statutes which 
provide, as detailed in Volume I, Section 1 
of the report, that insurance companies may 
pay commissions to brokers. The following 
states have enacted such a statute: Califor- 
nia, Connecticut, Massachusetts, Missouri, 

.New Hampshire, North Carolina, Pennsyl- 
vania, Utah and Washington. 


Unauthorized Insurers 
Service-of-Process Bill 


This bill, a copy of which is in Volume I, 
Section 1, is designed to give the courts of 
a state where it is enacted jurisdiction over 
an unauthorized insurer which issues poli- 
cies in such state while not authorized to do 
business therein. It hasbeen enacted into 
law (copies of which are in Volume I, Sec- 
tion 1) in the following fifteen states: Cali- 
fornia, Connecticut, Florida, Georgia, Illinois, 
Iowa, Kansas, Maine, Maryland, Mich- 
igan, Nebraska, New Hampshire, New York, 
Pennsylvania and Texas. 

The report also lists all principal previ- 
ously enacted state-insurance and other laws, 
the application of which may affect the 
application of the Federal Trade Commission 
Act, as amended, and the Clayton Act, as 
amended, to Commission matters involving 
insurance. 
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State Antitrust Laws 


The states which have a general antitrust 
law containing a specific reference to insur- 
ance are as follows: Arizona, Arkansas, 
Kansas, Missouri, Nebraska, South Caro- 
lina and Texas. 


The states which have a general antitrust 
law which contains no specific reference to 
insurance are as follows: Alabama, Califor- 
nia,* Florida, Idaho, Illinois, Indiana, Iowa, 
Louisiana, Maine, Massachusetts, Michigan, 
Minnesota, Mississippi,** Montana, New 
Hampshire, New Jersey, New Mexico, New 
York,*** North Carolina, North Dakota, 
Ohio, Oklahoma, South Dakota, Tennessee, 
Utah, Virginia, Washington, Wisconsin and 
Wyoming. 


(*Held applicable to insurance in Speegle 
v. Board of Fire Underwriters of the Pacific, 
5 CCH Frre aNnp Casuatty Cases 535, 172 
P. (2d) 867 (1946). 


**See Section 3442 re stock ownership. 


***Held applicable to insurance in an 
opinion of the state attorney general, Feb- 
ruary 24, 1949.) 


The following states have no general anti- 
trust law: Colorado, Connecticut, Delaware, 
Georgia, Kentucky, Maryland, Nevada, Ore- 
gon, Pennsylvania, Rhode Island, Vermont 
and West Virginia. 


The following states have an insurance 
anticompact law*: Georgia, Iowa, Michigan, 
Nebraska, Ohio, Oregon, Washington and 
Wisconsin. 


(*These laws, especially with regard to 
rates, must be considered in connection with 
the rate regulatory laws which contain a re- 
peal provision regarding all inconsistent laws.) 


Discrimination and Rebates 
Life and Accident and Health Insurance: 


In the states which have enacted an un- 
fair trade practices law for the business of 
insurance, the law provides that no person 
shall engage in any trade practice which is 
defined or determined pursuant to the pro- 
visions of said law to be an unfair method 
of competition or an unfair or deceptive act 
or practice in the business of insurance. 
Included under the above are the prohibi- 
tions of unfair discrimination and rebates. 


The laws prohibit: the making or permit- 
ting any unfair discrimination between individ- 
uals of the same class and equal expectation 
of life in the rates charged for any contract 
of life insurance or of life annuity or in the 
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dividends or other benefits payable thereon, 
or in any other of the terms and conditions 
of such contract and the making or permit- 
ting any unfair discrimination between indi- 
viduals of the same class and of essentially 
the same hazard in the amount of premiums, 
policy fees or rates charged for any policy 
or contract of accident or health insurance 
or in the benefits payable thereunder, or in 
any of the terms or conditions of such con- 
tract, or in any other manner whatever. 


With regard to rebates, the laws provide: 


Except as otherwise expressly provided 
by law, knowingly permitting or offering 
to make or making any contract of life in- 
surance, life annuity or accident and health 
insurance, or agreement as to such contract 
other than is plainly expressed in the con- 
tract issued thereon, or paying, allowing or 
giving, or offering to pay, allow or give, 
directly or indirectly, as inducement to such 
insurance or annuity, any rebate of premi- 
ums payable on the contract, any special 
favor or advantage in the dividends or other 
benefits thereon or any valuable considera- 
tion or inducement whatever not specified 
in the contract; or giving, selling or pur- 
chasing, or offering to give, sell or purchase, 
as inducement to such insurance or annuity, 
or in connection therewith, any stocks, bonds 
or other securities of any insurance com- 
pany or other corporation, association or 
partnership, or any dividends or profits ac- 
crued thereon, or anything of value whatso- 
ever not specified in the contract. 


The laws further provide that the above 
shall not be construed as including any of 
the following practices: (i) in the case of 
any contract of life insurance or life annuity, 
paying bonuses to policyholders or other- 
wise abating their premiums in whole or in 
part out of surplus accumulated from non- 
participating insurance, providing that any 
such bonuses or abatement of premiums shall 
be fair and equitable to policyholders and 
for the best interest of the company and its 
policyholders; (ii) in the case of life insur- 
ance policies issued on the industrial debit 
plan, making allowance to policyholders who 
have continuously for a specified period made 
premium payments directly to an office of 
the insurer in an amount which fairly rep- 
resents the saving in collection expense; and 
(iii) readjustment of the rate of premium 
for a group policy based on the loss or ex- 
pense experience thereunder, at the end of 
the first or any subsequent policy year of 
insurance thereunder, which may be made 
retroactive only for such policy year. 
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In the states which have not enacted 
an unfair trade practices law, unfair dis- 
crimination and rebates in the life and 
accident and health insurance business are 
prohibited by statute in practically the same 
terms as above. The citation to such stat- 
utes may be found in Volume I, Section 2 
of the report. 


Fire and Casualty Insurance: 


The antidiscrimination and antirebate pro- 
visions of the unfair trade practices laws do 
not apply to fire and casualty insurance. 
The survey disclosed, however, that discrim- 
ination in these segments of the industry is 
prohibited in all jurisdictions by laws spe- 
cifically relating thereto or by the provisions 
of the rate regulatory laws. Rebates in these 
segments of the industry are also prohibited 
in every jurisdiction either by specific laws 
relating thereto or by the provisions which 
may be found in the fire rate regulatory 
laws of eighteen states and in the casualty 
and surety rate regulatory laws of fifteen 
states. Citations of the laws specifically re- 
lating to discrimination and rebates and of 
the provisions of the rating laws relating 
thereto may be found in Volume I, Section 2. 


The following twenty-four states and the 
District of Columbia have not enacted an 
unfair trade practices bill for the business 
of insurance: Alabama, Arizona, California, 
Connecticut, Delaware, District of Colum- 
bia, Georgia,* Idaho, Illinois, lowa, Kansas, 
Kentucky,* Mississippi, Missouri, Montana, 
North Dakota, Ohio, Oklahoma, Oregon, 
Rhode Island, Texas, Vermont, Virginia, 
West Virginia and Wyoming. 

(*Reported to have recently enacted the 
above law.) 


In the above jurisdictions, laws specifi- 
cally prohibiting certain of the most gener- 
ally recognized unfair acts or practices in 
the insurance business had been previously 
enacted, the citations of which may be found 
in Volume I, Section 2 of the report. These 
laws, for the greater part, are found in those 
sections of the insurance codes or laws which 
relate to a particular segment of the busi- 
ness. This manner of presentation has been 
followed in the report. Certain of the laws 
are primarily applicable to either life, fire 
and casualty or accident and health insur- 
ance. Some of the laws listed under any 
one of these classifications, however, may 
cover any one of the other classes and, in 
many instances, relate to all kinds of insurance. 


Laws prohibiting discrimination and re- 
bates in the three principal segments of the 
insurance business have been referred to above. 
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Generally Recognized 
Unfair Acts or Practices 


Life Insurance: 


(1) Misrepresentation as to policy terms, 
etc.: Only two states have no law specifi- 
cally prohibiting the above practice. One of 
these is reported to have very recently en- 
acted an unfair trade practices law. 

(2) Misrepresentation to induce lapse or 
surrender of policy (twisting): Seven states 
have no law specifically prohibiting the above 
practice. Two of these states are reported 
to have very recently enacted an unfair trade 
practices law. 

(3) Defamation: Thirteen states have no 
law specifically prohibiting the above prac- 
tice. One of these is reported to have very 
recently enacted an unfair trade practices law. 

(4) False Advertising: (a) Supplement- 
ing laws prohibiting misrepresentation, eleven 
jurisdictions have a law specifically prohib- 
iting false advertising in the life insurance 
business. These jurisdictions are as follows: 
Alabama, Connecticut, District of Columbia, 
Idaho, Illinois, Iowa, Ohio, Oregon, Vir- 
ginia, West Virginia and Wyoming. 

Two of the remaining fourteen states are 
reported to have enacted an unfair trade 
practices law. 

(b) The following states have a law reg- 
ulating advertising by insurance companies: 
Arizona, Connecticut, District of Columbia, 
Idaho, Illinois, Indiana, Iowa, Louisiana, 

- Massachusetts, Michigan, Minnesota, Mis- 
sissippi, Missouri, Nebraska, New Jersey, 
New Mexico, New York, Ohio, Oklahoma, 
Oregon, Pennsylvania, Utah, Washington, 
West Virginia and Wisconsin. 

(c) The following states have a law regu 
lating advertising by insurance agents: Ala- 
bama, Indiana, Iowa, Michigan, New York, 
Ohio, Oregon, Washington and Wyoming. 


(d) The following states have a “Truth 
in Advertising” law: Alabama, Colorado, 
District of Columbia, Idaho, Illinois, Indi- 
ana, Iowa, Kansas, Louisiana, Michigan, 
Minnesota, Missouri, Nebraska, Nevada, 
New Jersey, New York, North Dakota, 
Oklahoma, Oregon, Rhode Island, Virginia, 
Washington, West Virginia, Wisconsin and 
Wyoming. 

(5) Misrepresentation as to financial con- 
ditions: Supplementing the law prohibiting 
misrepresentation, six of the twenty-five 
jurisdictions have a statute specifically pro- 
hibiting misrepresentation as to financial 
conditions in the life insurance business. 
These are: California, Illinois, Kentucky, 
Missouri, Vermont and Wyoming 
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(6) False reports, statements or entries 
therein: Eleven of the twenty-five jurisdic- 
tions have a statute specifically prohibiting 
false reports, statements or entries therein. 
These states are: Alabama, Connecticut, 
District of Columbia, Georgia, Illinois, Ken 
tucky, Mississippi, Missouri, North Dakota, 
Texas and Virginia. 


Fire and Casualty Insurance: 


Statutes prohibiting discrimination and re 
bates in the fire and casualty field have been 
set forth above. 


(1) Misrepresentation as to policy terms, 
etc.: In addition to the law prohibiting mis- 
representation generally, the following of 
those states which have not enacted unfair 
trade practices laws have a law specifically 
prohibiting the above in the fire and cas- 
ualty insurance business: Alabama, Califor- 
nia, Georgia, Idaho, Kansas, North Dakota, 
Ohio, Texas and Vermont. 

(2) False reports, statements, etc.: The 
following states have a law specifically pro 
hibiting the above: Alabama, Arizona, Con- 
necticut, Georgia, Illinois, Mississippi, North 
Dakota, Oregon and Virginia. 


(3) Misrepresentation as to financial con- 
dition: The following states have a law spe- 
cifically prohibiting the above: Connecticut, 
Idaho, Illinois, Iowa, Montana, Ohio, Ore- 
gon, Vermont and Wyoming 

(4) Misrepresentation to induce surren- 
der or lapse of policy (twisting): The 
following states have a law specifically pro 
hibiting the above: Connecticut, Idaho, 
Kansas, North Dakota, Ohio and Vermont 


Accident and Health Insurance: 


Statutes prohibiting discrimination and 
rebates have been referred to above. 

(1) Misrepresentation, false advertising, 
inducing lapse: All of the twenty-five juris- 
dictions except Arizona and Mississippi have 
a law specifically prohibiting the above. These 
two states have a law prohibiting false ad- 
vertising by insurance companies. 

(2) Statements defamatory to insurance 
companies: The following jurisdictions have 
a law which specifically prohibits the above 
in the accident and health insurance busi- 
ness: Delaware, District of Columbia, IIli- 
nois, Kansas, Oregon and Wyoming. 

(3) Revocation of license for failure to 
comply with laws: All of the twenty-five 
jurisdictions except the following have a law 
specifically providing for revocation of license 
for failure to comply with laws regulating 
accident and health insurance: Connecti- 
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cut, Georgia, Idaho, Missouri, Ohio and 
W yoming. 


(4) Undue delay in claim payment: Three 
of the twenty-five jurisdictions have a law 
specifically relating to the above in the acci- 
dent and health field. They are: California, 
Connecticut and West Virginia. 

(5) Benefits in relation to premium: 
Laws relating to the above are set forth 
under “Accident and Health Insurance” in 
Volume I, Section 1. 


Licensing of Insurance 
Companies and Agents 

All of the states have laws which provide 
for the licensing of insurance companies and 
agents before doing business. The power to 


license generally includes the power to sus- 
pend and/or revoke the license to do busi- 
ness. The licensing provisions of the various 
state laws are set forth in Volume I, Sec- 
tion 2 of the report. 

In concluding this memorandum, I would 
like to reiterate that the survey was not an 
attempt to review all state regulatory enact- 
ments, but only those which might affect 
the application of the acts administered by 
the Commission, and that no attempt was 
made to weigh the quality of state laws or 
the sufficiency of the enforcement thereof 
or to resolve any of the questions which 
must of necessity be answered each time a 
determination is to be made as to the appli- 
cation of the Federal Trade Commission or 
Clayton Acts to a factual situation involv- 


[The End] 


ing the business of itfsurance 


PUBLIC LIABILITY AND THE BUILDING OWNER 


Accidents in buildings, a major worry of landlords, can be reduced 
by training building employees to recognize possible accident causes 
and to remove or report them at once. The public liability of an owner 
of an apartment or building was described by E. J. Kubat, Jr., safety: 
engineer for the Travelers Insurance Company, at the Greater New 


York Safety Council’s twentieth annual convention on March 29. 


Mr. Kubat explained how the liability laws relate to various 
parts of buildings and premises. He said: 


there are the cases where no specific law applies, or 
where application of a specific law is difficult to determine, in which 
event the case must be adjudicated on its merits with recourse to 
the standard of the foresight normally expected of a reasonable man. 

“There are a multitude of amplifications possible for such specific 
cases as the necessity for window anchors for safety belts, failure of 
signed releases to actually remove the liability from the landlord, and 
the avoidance of dangerous conditions which might prove attractive 
to young children and lure them into danger. 

“While it is desirable to avoid these causes of accidents for finan 
cial reasons, it is even more to the point that few people want to be 
the cause of physical injury to others. The remedies available to the 
landlord are, among others, maintenance of his structure in good repair 
and training employes to recognize possible accident causes and 
remove them quickly.” 
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Opinions 


Gea Seats Certificate Require- 
£\ ments.—After examining a proposed life 
policy form of the Producers Benefit Insur- 
ance Company, the Attorney General found 
that it did not conform with the law in the 
following particulars: 

1. Use of the phrase “Founders Conver- 
sion Policy” is misleading since there is no 
provision in the policy for any type of con- 
version. Under Section 61-1017(a) (3), Ari- 
zona Code Annotated 1939, no such provision 
can be part of the contract unless embodied 
in the documents therein enumerated. Use 
of the word “conversion” in the title of the 
policy would make it exceedingly easy to 
misinform purchasers. 

2. There is no statement on the first page 
which would inform a reader that insureds 
under six years of age will be paid less than 
the amounts set opposite their names. This 
does not comply with Section 61-1021(1) 
‘and (3) of this Code. In addition, the 
Attorney General suggested that a suitable 
term be substituted for “amount of insur- 
ance” in the schedule on the first page. 

3. The provision in paragraph 2 for use of 
reserve funds to pay premiums on reinsur- 
ance must be limited in order to comply 
with Section 61-1009. Use of mortuary fund 
assets in procuring reinsurance from any 
but another Arizona benefit insurance com- 
pany is not permissible. 

4. The provision in paragraph 4, insofar as 
it bases reinstatement upon the representa- 
tions made in the original application, con- 
flicts with Section 61-1017 (a) (2), which 
provides that benefit certificates must con- 
tain a provision stating that “Upon written 
application, the submission of acceptable 
evidence of insurability, and payment of all 
arrearages, made within one [1] year from 
the date of lapse or after notice of lapse, 
whichever is longer, a lapsed certificate may 
be reinstated. As a result of such reinstate- 
ment no benefits provided by such certificate 
shall be reduced, and the benefits accrued 
shall remain in effect as if no lapse occurred.” 
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5. The last sentence of paragraph 4 should 
be altered or deleted because it makes war- 
ranties of the statements contained in appli- 
cations, This is in conflict with Section 
61-1020(b) of the Code. 

6. The first sentence of paragraph 5, in- 
sofar as it would make an unattached appli- 
cation a part of the contract, is in conflict 
with Section 61-1017(a)(3), which specifi- 
cally provides that an application is a part 
of the contract “when attached to the policy 
at the time of issuance.” 

7. The first sentence of paragraph 8 would 
allow the company to increase premiums 
without approval of the Arizona Corpora- 
tion Commission. This is in conflict with 
Section 61-1017(a)(6), which conditions such 
authority on “the written approval of the 
Commission.” 

8. The second sentence of paragraph 8 
would allow the company to levy assess- 
ments without the consent of the Commis- 
sion. This is in conflict with Section 
61-1017(a)(7), which states that such as- 
sessments may be made “with the written 
consent or at the direction of the Commission.” 

9. The exclusions in paragraphs 15.and 16 
should be in bold-face type or should be 
definitely labeled. 

10. The wording of the paragraph de- 
signed to protect the company from condi- 
tions which may arise between the date of 
the application and the date of delivery con- 
flicts with the incontestability clause and 
with Section 61-1020(b), which provides that 
statements contained in any application with 
a benefit insurance corporation shall, in the 
absence of fraud, be deemed representations.— 
Opinion of the Arizona Attorney General, 
March 23, 1950. 


Family Security Insurance Policy—Policy 
Form—Failure to Comply with Statutory 
Requirements.—The policy form for a family 
security benefit insurance policy was re- 
turned to the Arizona Corporation Commis- 
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sion, the Attorney General finding it con- 
trary to law in the following particulars: 

1. Section 61-1017(a), Arizona Code An- 
notated 1939, provides for a fifteen-day grace 
period following the due date of any pre- 
mium or assessment. The policy form, how- 
ever, provides for a twenty-day grace period, 
but only for renewal premiums, 

2. The reinstatement clause is limited to 
lapses for nonpayment of premiums and 
does not provide that benefits stipulated in 
the policy shall not be reduced, as is required 
by Section 61-1017(a)(2) of the Code. 

3. The two-year contestable period must 
start from the date of “issuance” (Sec- 
tion 61-1017(a)(3)). The incontestability 
clause in the policy, which is found in two 
places, would start this period from the 
“effective date,” which is not the same as 
the date of “issuance.” 

4. The provision in the policy following 
“correct age of the insured” is in conflict 
with the incontestability clause. This ex- 
ception to the age adjustment provision 
would permit the company to contest its 
liability after the two-year period. 

5. The clause entitled “Waiver of Pre- 
mium for Permanent Disability” is in con- 
flict with Section 61-1018(4), which pro- 
hibits provision for cash surrender values, 
cash loan values, paid-up insurance or ex- 
tended insurance. 


6. Use of the term “indemnity” in the 
insuring clauses is ambiguous because the 
policy as a whole indicates an intent to in- 
sure rather than to indemnify, even in the 
case of accident benefits. 


7. There should be some indication on the 
front page that the company is a benefit 
corporation. 

8. Use of the term “guarantees” in the 
insuring clauses is not entirely accurate, as 
the company is assuming primary liability 
rather than the liability of a guarantor. 

9. The amount for which each insured is 
covered is not set opposite or immediately 
below each name as is required by Section 
61-1021(1). In addition, the method of 
calculating or ascertaining the coverages 
is far from clear, in violation of the require- 
ment contained in Section 61-1021(2). 


10. Section 61-1017(a)(6) requires that 
each benefit certificate provide that “In 
the event the premiums stated in the certi- 
ficate are found to be inadequate to pay 
claims and general operating expenses, the 
corporation may, with the written approval 
of the commission, increase the premi- 
ums.” Section 61-1017(a)(7) requires each 
benefit certificate to contain a provision that 


Attorneys General 


in the event of any unexpected number of 
deaths, the corporation may, with the written 
approval of the commission, increase the 
premiums. Paragraph 6 of the policy form 
fails to make clear the distinction between 
an increase in premiums and making an as- 
sessment, and should be separated or re- 
arranged. 

11. Section 61-1017 (a)(7)(c) requires 
each benefit certificate to specify the “max- 
imum amount, not exceeding three thou- 
sand dollars [$3,000], to be paid to the 
designated beneficiary on the death of the 
insured, and no more than the maximum 
amount of three thousand dollars [$3,000] of 
insurance shall be issued to the same person.” 
Paragraph 7 of the policy form, while appar- 
ently an attempt to comply with Section 
61-1017(c), is defective in that it does not 
definitely limit the “amount to be paid” but 
merely limits the amount of the insurance 
which can be maintained. The “amount to 
be paid” would include the refund of pre- 
miums as well as the face value; hence, under 
the present wording of the policy form, the 
“amount to be paid” may not be limited.to 
$3,000. Furthermore, this limitation should 
be referred to in the “Refund of Premiums” 
clause in order to avoid any conflict 
with Section 61-1021(3), which provides 
that a family group benefit certificate must 
not contain any representation that a greater 
amount than that for which the member is 
insured will be paid on account of the death 
of any member.—Opinion of the Arizona At- 
torney General, April 12, 1950. 


Life, Health and Accident Insurers—Lim- 
itation on Underwriting Authority—Effect 
of Reinsurance of Risk.—An inquiry was 
directed to the Attorney General as to 
whether a life, health and accident insurance 
company might insure a risk exceeding ten 
per cent of its surplus if it reinsured the risk 
in a solvent company. Section 61-202(a) (2), 
Arizona Code Annotated 1939, as amended 
(Section 3, Chapter 116, Laws of 1949), 
provides as follows: “To make insurance in 
class two (2) or class three (3), or both, a 
stock life insurance company shall have a 
capital stock fully paid of not less than one 
hundred thousand dollars ($100,000.00) and 
a surplus of not less than fifty thousand dol- 
lars ($50,000.00), and no such company shall 
make insurance for any single assured in class 
two (2) or class three (3), or a combination 
thereof, under which the maximum possible 
benefits exceed ten (10) per cent of the sur- 
plus of the company. The corporation com- 
mission may exempt from this provision 
any life insurance company doing a bona 
fide business in this state on January 1, 


349 





1913, and having an unimpaired capital and 
surplus of not less than one hundred fifty thou- 
sand dollars ($150,000.00). Any such com- 
pany the articles of which permit it to make 
life, accident, health and liability insurance, 
and which has a capital of not less than three 
hundred fifty thousand dollars ($350,000.00) 
and a surplus of one hundred fifty thousand 
dollars ($150,000.00) shall be permitted to 
transact such kinds of business.” 

A review of Section 61-205, Arizona Code 
Annotated 1939, as amended, which prohibits 
assumption of certain risks by qualified for- 
eign mutual fire insurance companies, dis- 
closed that the legislature excepted from the 
prohibition therein a risk which is reinsured 
in a solvent company. The Attorney Gen- 
eral concluded, therefore, that because of 
the prohibition in Section 61-202(a) (2), Ari- 
zona Code Annotated 1939, as amended, a 
life, health and accident company to which 
this section applies may not legally insure 
a risk exceeding ten per cent of its surplus, 
even though the company reinsures the risk. 
The Attorney General thought it should be 
pointed out, however, that companies li- 
censed to do business in the state on or 
before June 10, 1949, have not to exceed 
two years from that date to meet the re- 
quirements of the prohibition contained in 
Section 61-202(a)(2).—Opinion of the Ari- 
zona Attorney General, April 1, 1950. 


[a aate Fire Insurance Fund 
—Eligibility of Building Financed and 
Constructed by Florida State Improvement 
Commission.—The Attorney General was 
asked to express an opinion as to whether 
the “Citrus Inspection Building” in Winter 
Haven, Florida, financed and constructed 
by or through the Florida State Improve- 
ment Commission, was eligible for insurance 
under Chapter 284, Florida Statutes, which 
creates the state fire insurance fund. Under 
Section 284.01, Florida Statutes, “state prop- 
erty of an insurable nature” and certain 
leasehold interests (Section 284.14, Florida 
Statutes) may be insured in the state fire 
insurance fund up to the maximum amount 
specified in Section 284.08, Florida Statutes. 
The powers of the Improvement Commis- 
sion are broad enough for it to act as agent 
for the state in the construction of a state 
building at state expense, where the building 
would belong to the state, or for it to act for 
some state or county agency when title to 
the building would be vested in the Com- 
mission in such a manner that the state 
would not be the owner of the building with- 
in the purview of Chapter 284. Each case 
is determined upon its own facts and cir- 
cumstances. 
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The Attorney General concluded that 
when the state or one of its duly authorized 
agencies, through the Florida State Im- 
provement Commission or otherwise, causes 
a building to be constructed upon lands 
owned by them or by the state, and pledges 
the income from the operation of the build- 
ing for the repayment of construction costs 
and expenses and costs of upkeep, under 
such circumstances that the building will 
become state property upon the repayment 
of the construction costs and expenses and 
costs of upkeep, the state will have an ex- 
pectancy in the building entitling it to insure 
its interest in the building under Chapter 
284, Florida Statutes. Under the statute, it 
is within the jurisdiction of the Board of 
Commissioners of State Institutions to de- 
termine whether the state has an insurable 
interest in the building and the amount of 
that interest subject to insurance under 
Chapter 284.—O pinion of the Florida Attorney 
General, No. 050-191, April 11, 1950. 


( ‘ EORGIA—Life Insurers—Authority to 
A Increase Capital Stock—Supervisory 
Authority of Insurance Commissioner Prior 
to Issuance of Licenses.—The Attorney 
General was asked to furnish an opinion as 
to whether the incorporators of a life insur- 
ance company had proceeded in accordance 
with the law in organizing their company. 
The particular act questioned was a reso- 
lution, passed at an organizational meeting 
of the stockholders, authorizing the directors 
to sell from time to time, at such price and 
upon such terms as they deemed expedient, 
the remaining authorized capital stock of the 
company up to, but not exceeding, $1,000,000 
par value. 

Section 56-802, Code of Georgia, which 
applies to fire insurance companies, pro- 
vides that in order to increase the capital 
stock, a meeting for that special purpose 
must be called by order of the board of 
directors, and each stockholder must be 
given at least thirty days’ notice of the 
meeting. Section 56-911 of the Code pro- 
vides that “The principles before stated as 
to fire insurance, wherever applicable, shall 
be equally the law of life insurance.” 

The meeting at which the directors were 
authorized to increase the capital stock was 
an organizational meeting. Even assuming 
that an increase in capital stock could be 
authorized at an organizational meeting, the 
notice of that particular meeting contained 
no reference whatsoever to the matter of 
increasing the capital stock. In addition, 
there was a violation of the requirement that 
a meeting to be held for the purpose of in- 
creasing capital stock be called by order of 
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the board of directors. In this case, there 
was no board of directors which could call 
a meeting because the board was not elected 
until the organizational meeting. 

Section 56-110 of the Code provides that 
“Immediately upon the granting of the 
charter to any insurance company, and be- 
fore it shall offer for sale any of its 
capital stock, such company so receiving a 
charter in this State or being chartered in 
any other State and offering its stock for sale 
in this State, before it has been organized 
and has procured a license to do business 
in this State, shall come under the super- 
vision of the Insurance Commissioner, and 
shall collect, hold and disburse its funds 
under such rules and regulations as the 
Insurance Commissioner may prescribe.” 
This law also gives the Insurance Commis- 
sioner the authority to give directions as to 
the use of all funds so collected until they 
are invested as directed by law and until 
the company is fully organized and licensed 
to do business in the state-—Opinion of the 
Georgia Attorney General, March 21, 1950. 


ENTUCKY — Custody of Insurance 

Securities — Appointment of State 
Treasurer.—Section 303.130, Kentucky Re- 
visedStatutes, requires each burial associa- 
tion to deposit with the custodian of in- 
surance securities an amount not less than 
$100,000 to be held for the benefit of its 
policyholders. The Attorney General was 
asked whether the state treasurer might act 
as custodian of the bond security of a burial 
association. The Attorney General was of 
the opinion that the answer lay in Section 
297.320, Kentucky Revised Statutes, which 
provides that “A custodian of insurance 
securities shall be appointed by the State 
Treasurer until January 1, 1944, and there- 
after by the Governor, in accordance with 
the laws governing other executive appoint- 
ments.” If the state treasurer has been 
appointed as custodian of insurance secu- 
rities, the Attorney General declared, there 
is no law that bars her from receiving the 
appointment and the compensation that at- 
tends it—Opinion of the Kentucky Attorney 
General, April 17, 1950. 


\ ICHIGAN—State Hospitals—Personal 
1 Liability of X-Ray Technicians—Right 
of State to Insure.—The Director of the 
Department of Mental Health submitted 
three questions to the Attorney General, as 
follows: “1. Whether personal responsibility 
is assumed by either the X-ray technician or 
the roentologist in the caring for state wards 
in the handling of X-ray equipment. 2. If 
there is such a personal liability, can the 
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state carry insurance on the individuals to 
cover this liability? 3. Should or must the 
state carry such insurance protection for 
X-ray operators if there is such a personal 
liability for the use of the equipment ?” 

In reply to the first question, the Attorney 
General stated that, in general, personal lia- 
bility would extend to all cases where it is 
shown that either the technician or roen- 
tologist is guilty of causal negligence in the 
administration of the X-ray treatment re- 
sulting in injury to the state ward and that 
the ward is free from contributory negli- 
gence. Each case rests upon its own merits. 

As to the second question, the Attorney 
General replied that the mere fact that per- 
sonal liability might rest upon a state em- 
ployee in the performance of his duties does 
not afford sufficient reason for the expendi- 
ture of public funds for purchasing insurance. 
Authority to purchase must be expressly 
granted by constitutional or statutory pro- 
vision or properly implied from the nature 
of the duties imposed upon the officer, 
board, commission or department in ques- 
tion. Michigan law makes no such provision. 


Answering the third question, the At- 
torney General poined out that there is no 
law requiring that the state or any of its 
agencies carry this type of insurance pro- 
tection. Whether the state should carry in- 
surance to protect its employees under such 
circumstances is a matter for legislative 
determination.—O pinion of the Michigan At- 
torney General, No. 1144, February 20, 1950. 


Vi INNESOTA—Motor Vehicle Liability 
t Insurance—Authority of Bureau of 
Criminal Apprehension.— The Bureau of 
Criminal Apprehension requested an inter- 
pretation of Section 626.34, Minnesota Stat- 
utes Annotated, relating to reimbursement 
of actual and necessary expenses incurred by 
officers and employees of the bureau. The 
Attorney General replied that “necessary 
and actual expenses” within the meaning of 
the statute does not include liability insur- 
ance on vehicles used by officers and em- 
ployees in the performance of their duties. 
Nor does the term include damages result- 
ing to persons or property caused by officers 
or employees while pursuing or attempting 
to arrest a wanted subject—Opinion of the 
Minnesota Attorney General, March 22, 1950. 


\ ISSOURI — Guardians — Authority to 
L Invest Minor Ward’s Funds in Life 
Insurance.—The Attorney General was asked 
for an opinion as to whether a guardian 
might legally invest the funds of a minor 
ward in ordinary life insurance. Under 
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Section 418, Revised Statutes of Missouri 
1929, a guardian is required to loan the money 
of a ward at the highest legal rate of interest 
that can be obtained on prime real estate 
security in United States bonds, bonds of 
the State of Missouri or bonds of the federal 
farm loan bank, except where the estate is 
less than $300. 

A possible justification for the purchase 
of ordinary life insurance on the life of a 
minor ward arose under the provisions of 
Section 402, Revised Statutes of Missouri 
1939, which states that “The probate court 
shall order the proper education, support 
and maintenance of minors, according to 
their means, and for such purposes may, 
from time to time, make the necessary ap- 
propriations of the money or the personal 
estate or income of such minor not other- 
wise provided to be used; and when the 
money, income or personal estate of such 
minor shall be insufficient or not applicable 
to such objects, purpose or purposes, the 
court may order the lease or sale of the real 
estate of such minor, or so much thereof as 
may be requisite, or that said real estate be 
mortgaged, to raise the funds necessary to 
maintain, support and educate such minor 

” 

There were no Missouri cases in which the 
courts had applied Section 402 to test the 
purchase of insurance as “maintenance and 
support,” but the Attorney General found a 
New York case (Jn re Vanderbilt's Estate, 
223 N. Y. S. 314) construing a similar stat- 
ute in point. The New York court held 
that Section 194 of the Surrogate’s Court 
Act did not permit, under the guise of an 
application for the support of a ward, an 
allowance for the payment of insurance 
premiums. “The word ‘support’ compre- 
hends anything requisite to the housing, 
feeding, clothing, health, proper recreation, 
vacation, traveling expense or other proper 
cognate purpose within the scope of the 
word.”—Op:inion of the Missouri Attorney 
General, April 19, 1950., 


N EBRASKA — Foreign Insurers — Tax 
Liability of Resident Stockholders.— 
The Attorney General was asked whether 
the requirement of Section 77-721, Revised 
Statutes, 1949 Supplement, that every foreign 
corporation transacting business in Nebraska, 
but not domesticated therein, furnish to the 
tax commissioner a list of Nebraska resi- 
dents who own stock of the corporation, 
applied to foreign insurance companies ad- 
mitted to do business in Nebraska. 

The Attorney General replied that the 
only foreign corporations transacting busi- 
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ness in Nebraska which are not required to 
furnish to the tax commissioner a list of 
residents who own the stock of any such 
corporations are those which have complied 
with Section 21-1, 150, Revised Statutes 
1943, relating to domestication, If a foreign 
insurance corporation is admitted to do busi- 
ness in Nebraska and elects not to domesti- 
cate, then in accordance with Section 77-721, 
Revised Statutes, 1949 Supplement, the 
corporation must furnish the required list 
of its resident stockholders. 

The Attorney General explained that the 
state resorts to this means of obtaining in- 
formation respecting the ownership by its 
residents of intangible property which might 
otherwise escape taxation. The purpose of 
the statutory provision is discovery of in- 
tangible property in the form of certificates 
of stock. All that Section 77-722, Revised 
Statutes 1943, purports to do is to diminish 
the market value which otherwise would be 
treated as the value of the stock for assess- 
ment purposes. The statute represents a 
concession by the legislature to conciliate 
the opinion of some courts and lawyers 
that to tax the market value of the stock 
in the hands of a stockholder while taxing 
the tangible and intangible property of the 
corporation is to tax the stockholders twice. 
There is no connection, otherwise, between 
the eight-mill intangible tax which will be 
levied on the value of the stock, as adjusted, 
and any tax levied upon the property or 
receipts of the corporation.—Opinion of the 
Nebraska Attorney General, April 19, 1950. 


N EVADA — School Boards’ Liability — 
Injuries Sustained by Students and 
Employees.—In response to an inquiry re- 
garding the liability of school district boards 
of education and members for injuries sus- 
tained by students and employees on school 
grounds, the Attorney General replied that 
under the laws of Nevada school districts 
are considered agencies of the state and are 
not liable for torts committed by trustees 
or employees. Since there is no statute 
imposing tort liability, school boards are 
not authorized to take out insurance to pro- 
tect students in case of accident. Whether 
or not the individuals constituting the school 
board or the teachers would be liable would 
depend upon whether or not they were 
negligent. The 1947 School Code provided 
for accident insurance for athletic teams and 
made an appropriation for the period July 1, 
1947, to June 30, 1949, but there was no 
legislative appropriation for this purpose 
in 1949.—Opinion of the Nevada Attorney 
General, March 24, 1950. 
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'f State Department Rulings 


California Automobile 
Assigned Risk Plan— 
New Amendments 


Insurance Commissioner Downey of Cali- 
fornia, in Ruling Number 56, issued on April 
15, 1950, announced that the rules and regu- 
lations relating to the California automobile 
assigned risk plan (Article 8, Sub-chapter 3, 
Chapter 5, Title 10 of the California Ad- 
ministrative Code) are amended as follows: 


“(1) Section 2421. is hereby amended to 
read as follows: “The Governing Commit- 
tee, sometimes herein referred to in the 
Plan as the Committee, shall consist of five 
persons, each representative of one of the 
following groups or classes of insurers: 


“ae 


(a) Insurers members of the National 
Bureau of Casualty Underwriters. 


“ae 


(b) All other stock insurers. 


“*(c) Insurers members of the Mutual 
Insurance Statistical Association. 


“*¢d) All other mutual insurers. 


“*(e) Reciprocal or interinsurance ex- 
changes.’ 


“(2) Section 2431. is hereby amended to 
read as follows: ‘An applicant is not in 
good faith entitled to insurance if, during 
the three-year period immediately preceding 
the date of the application the applicant or 
anyone who normally or usually drives the 
automobile has been convicted more than 
twice for one, or more than once each for 
two, of the following offenses: 

“*(a) Driving a vehicle while intoxicated 
or under the influence of intoxicating liquor 
in violation of Section 502 of the Vehicle 
Code. 

“*(b) Driving a vehicle in a_ reckless 
manner or at an excessive rate of speed 
where injury to person or damage to prop- 
erty actually results therefrom. 

“*(c) Failing to stop and report when 


involved in an accident as required by Sec- 
tions 481 and 483 of the Vehicle Code.’ 
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“(3) Section 2431.4. is hereby amended to 
read as follows: ‘An applicant is not in 
good faith entitled to insurance if, upon the 
basis of the investigation by the insurer to 
which the risk is assigned, it is determined 
to the satisfaction of the Committee that 
the automobile is so defective in respect to 
brakes, lights, tires, horn, windshield, steer- 
ing mechanism or general condition as to 
endanger public safety and the Committee 
has required that the necessary repairs be 
made as a condition to acceptance, but the 
applicant has within 30 days, or such fur- 
ther reasonable period as the Committee 
may agree to, failed to submit a certificate 
from a reputable repair shop stating that 
such necessary repairs have been so made 
and completed.’ 


“(4) Section 2431.7a. is hereby amended 
to read as follows: ‘An applicant is not in good 
faith entitled to insurance if the applicant or 
anyone who normally or usually drives the 
automobile is under 16 years of age on the date 
of application or renewal and no finding has 
been made by the Committee upon the 
recommendation of the Manager that seri- 
ous and unavoidable hardship will result 
from inability to obtain insurance.’ 


“(5) Section 2431.8a. is hereby repealed. 


“(6) Section 2435. is hereby amended to 
read as follows: ‘Applicants or other op- 
erators subject to cardiac or similar conditions 
which might result in loss of conscious- 
ness or control are subject to investigation 
on the merits by the Committee and 
may be required to submit, within 30 days 
or such additional reasonable period as the 
Committee may agree to, Certificates, sat- 
isfactory to the Committee, from at least 
two qualified medical doctors before assign- 
ment to a designated carrier or acceptance 
of such risks.’ 


“(7) Section 2442. is hereby amended to 
read as follows: ‘The application shall be 
filed in duplicate with the Manager on a 
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form prescribed by the Committee and shall 
include: 


“*(a) A statement by the applicant to the 
effect that he has attempted but has been 
unable to secure automobile bodily injury 
and property damage liability insurance in 
this State. 


“*(b) Complete underwriting and char- 
acter information, and complete financial 
information where the coverage sought is 
to be written on a basis requiring final 
adjustment of the premium subsequent to 
the expiration of the policy. 


“*(c) A statement by the applicant in 
cases where the insurance is to be written 
on a basis requiring final adjustment of 
the premium after expiration of the policy 
that he will maintain a complete record of 
his financial transactions in such reasonable 
form and manner as the insurer may require 
and that such record will be available for 
inspection by the insurer at a designated 
place and at all reasonable times. 

“*(d) An agreement by the applicant to 
comply with all reasonable recommendations 
of the insuring insurer made with the view 
to reducing the hazards of the risk. 

“*(e) An agreement by the applicant to 
remit to the designated insurer within 15 
days of notification a check, money order, 
or bank draft payable to the insurer for 
the balance of the full premium for his 
policy. 

“*(f) Certification of the application by 
affidavit of the applicant sworn to before a 
Notary Public or other person authorized 
to administer oaths.’ 


“(8) Section 2443. is hereby amended to 
read as follows: ‘When filed the application 
must be accompanied by a check, money 
order or bank draft in the amount of five 
dollars and payable to the Plan as an in- 
vestigation fee. Such fee is not returnable 
but shall be credited against the premium 
if the risk is assigned and accepted and the 
applicant pays the balante of the premium 
in accordance with the Plan.’ 


“(9) Section 2450. is hereby amended to 
read as follows: ‘Within twenty days after 
receipt of notice of designation from the 
Manager, the designated insurer shall either: 

“*(a) Accept the assignment and notify 
the applicant that if the balance of the full 
premium as stated in such notice is received 
within 15 days or within such further rea- 
sonable period as the insurer may agree to 
and, in the case of a reciprocal, if a signed 
power of attorney accompanies the premium 
remittance, it will issue a policy of auto- 
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mobile bodily injury and property damage 
liability insurance to become effective 12:01 
A.M. of the day following the day on which 
such premium as stated in such notice is 
actually received by the insurer; or 

““(b) Notify the Manager and the appli- 
cant, or his producer of record, that it 
believes that the applicant is not in good 
faith entitled, under the Plan, to insurance 
in which event the reasons underlying such 
belief shall be furnished the Manager.’ 

“(10) Section 2450.1. is hereby amended 
to read as follows: ‘If notification is filed 
with the Manager pursuant to Paragraph 
(b) of Section 2450, he shall, within ten 
days after receipt of such notification, re- 
view the application and all the facts and 
circumstances surrounding the risk and 
make a finding whether or not the appli- 
cant is in good faith entitled, under the 
Plan, to insurance, which finding he shall 
communicate to the designated insurer and 
the applicant or his producer of record.’ 

“(11) Section 2483. is hereby repealed. 

“(12) Section 2483.1. is hereby repealed. 

“(13) Section 2483.la. is hereby repealed. 

“(14) Section 2483.2. is hereby repealed. 

“(15) Section 2484. is hereby repealed. 

“(16) Section 2485. is hereby repealed. 

“(17) Section 2483.3. is hereby added to 
provide as follows: ‘A risk shall not be 
assigned to a designated insurer for a period 
in excess of three consecutive years. If a 
risk is unable to obtain insurance for itself 
at the end of the three year period, re- 
application for insurance may be made to 
the Plan. Such application shall be con- 
sidered as a new application.’ 

“(18) Section 2492.1. is amended to read 
as follows: ‘The Manager shall prepare a 
report, by insurers, of assignments made, 
policies issued, rejections sustained, and can- 
cellations under the Plan for the period 
ending June 30, 1948, and for each annual 
period thereafter. Each such report shall 
be made to the Committee and a copy 
thereof shall be sent by the Manager to 
the Commissioner and to all insurers within 
60 days after the close of the period covered 
thereby.’ 

“(19) Section 2492.3. is amended to read 
as. follows: ‘Annually the Manager shall 
prepare a report, by insurers, of the pre- 
miums earned and losses incurred under 
policies issued pursuant to assignment under 
the Plan, showing separately the experience 
of risks rated under Section 2460 and the 
experience of risks rated under Section 
2461. The first such report shall include the 
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premiums earned and losses incurred on 
all policies having an effective date during 
the calendar year 1948; subsequent annual 
reports shall include the premiums earned 
and losses incurred on all policies having 
effective dates during succeeding calendar 
Each such report shall be made to 
the Committee and a copy thereof shall be 
sent to the Commissioner and to all insurers 
within 120 days after the close of the period 
covered thereby.’ 


years. 


“(20) Section 2495. is amended to read 
as follows: ‘Any applicant, insured or in- 
surer under the Plan who is affected by any 
act, ruling, decision or order of an insurer, 
the Manager or the Committee, and believes 
such act, ruling, decision or order to be in 
conflict with or not authorized by the pro- 
visions of the Plan or by the law, may ap 
peal in writing in the first instance to the 
Committee, setting forth his grounds for 
such belief. If any member of the Com- 
mittee is an officer, employee or other rep- 
resentative of an insurer which is a party 
to the matter, the other members of the 
Committee shall designate another person 
representative of the same group or class 
of insurer represented by such Committee 
member to replace him for the purpose of 
hearing the appeal. The Committee shall 
review all evidence and consider all state- 
ments, arguments, and contentions at a 
hearing upon not less than five days’ notice 
to the parties to the matter, and within ten 
days thereafter shall notify such parties of 
its decision which shall be. binding upon all 
parties, subject to appeal to the Commis- 
sioner. 

“Tf any party to a matter which has 
been so appealed to the Committee is dissat- 
isfied with the decision of the Committee 
upon such appeal, he may appeal to the 
Commissioner who shall hear the parties, 
review the matter and render a decision 
which shall be binding upon all parties.’ 

“(21) Section 2431.10. is hereby added to 
provide as follows: ‘An applicant is not in 
good faith entitled to insurance if anyone 
who normally or usually drives the auto- 
mobile does not have a valid operator’s li- 
cense, except if such applicant or person’s 
driving privilege has been suspended or re- 
voked and can be restored upon the filing of 
proof of ability to respond in damages as 
provided by the Vehicle Code.’ 

“(22) Section 2431.11. is hereby added to 
provide as follows: ‘An applicant is not 
in good faith entitled to insurance if upon 
the basis of investigation by the insurer to 


which the risk is assigned, it is deter- 


State Department Rulings 


mined to the satisfaction of the Committee 
that the applicant does not reside at the 
address given in the application and has 
failed to furnish a new address to his pro- 
ducer of record or the insurer.’ ” 


California Rating Law 
Explained 


Several misconceptions concerning the 
California rating law (Chapter 9, Part 2, 
Division 1 of the Insurance Code, prompted 
Insurance Commissioner Downey of Cali- 
fornia to issue, on April 14, 1950, Bulletin 
Number 96 to assist insurers and organiza- 
tions subject to rate regulation in obtaining 
a proper understanding of the provisions of 
the law. 

Commissioner Downey stated that the 
belief has been prevalent that rates must 
be filed with and approved by the Commis- 
sioner and that the Commissioner requires 
that insurers must adhere strictly to the 
rate or underwriting rule promulgated by a 
rating organization. 

The following summary sets forth the 
proper application of the law: 


“1. Filing and Approval not Required or 
Allowed 

“The rating provisions of the Insurance 
Code do not require or allow the filing or 
approval of insurance rates or underwriting 
rules. They do require that such rates and 
rules be made and used in accordance with 
the general philosophy of the Law, as ex- 
pressed in Sections 1850 and 1852. 

“Section 1850 states that rates shall not 
be excessive, inadequate, or unfairly dis- 
criminatory and that competition between 
insurers shall be encouraged. 

“Section 1852 enumerates the standards 
that are required in the making and use of 
rates. 

“Section 1853.6 states that members and 
subscribers of rating or advisory organiza- 
tions may use the rates, rating systems, un- 
derwriting rules or policy or bond forms 
of such organizations either consistently or 
intermittently, but except in a few instances, 
shall not agree with each other or rating 
organizations or others to adhere thereto. 


“2. Factors Involved in the Making of Rates 

“Rates and underwriting rules of a rating 
bureau or advisory organization are by na- 
ture advisory only. The ultimate determina- 
tion as to rates and underwriting rules and 
their use is made by the insurer. lf an in- 
surer chooses to adopt for its own use the 


promulgations of a rating bureau or an ad- 
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visory organization with modifications in 
whole or in part, it may do so, but in so 
doing it must act in accordance with the 
required standards set forth in Section 1852 
of the Insurance Code. 


“Insurers may make their own rates 
without using the services of a rating bu- 
reau, but only after full consideration of the 
required rating standards. When such in- 
surers do not have a sufficient volume of 
experience or statistics, they should obtain 
such information from other sources such 
as advisory organizations or through co- 
operation with other insurers. They should 
not attempt to make rates on the basis of 
inadequate experience. All insurers must 
maintain records to support and explain 
their rates, rating plans and underwriting 
rules. Such records must be maintained in 
an office within this State, or made available 
within this State for examination or inspec- 
tion by the Commissioner at any time on 
reasonable notice. The maintenance of such 
records in the office of a licensed rating 
organization of which an insurer is a mem- 
ber or subscriber will be sufficient compli- 
ance by an insurer which is a member of 
or a subscriber to the rating bureau, to the 
extent that the insurer uses the rates, rating 
plans, rating systems or underwriting rules 
of such organizations. 

“Part (b) of Section 1852 states that ‘Con- 
sideration shall be given, to the extent appli- 
cable to past and prospective loss experience 
within and outside this State, to conflagra- 
tion and catastrophe hazards, to a reason- 
able margin for underwriting profit and 
contingencies, to past and prospective ex- 
penses both country-wide and those specially 
applicable to this State, and to all other 
factors, including judgment factors, deemed 
relevant within and outside this State; and 
in the case of fire insurance rates, consider- 
ation may be given to the experience of the 
fire insurance business during the most re- 
cent five-year period for which such ex- 
perience is available ‘. 2” It is apparent 
from a reading of this Section that any rate 
made upon judgment alone, or without con- 
sideration of the other reliable factors enu- 
merated, is made or used in the violation of 
Insurance Code Section 1852 (b). 

“Certain insurers have established sub- 
standard classifications for which they have 
adopted rate surcharges or rate increases 
above their normal rates for standard or 
preferred classifications. After review by 
the staff of the Bureau of Rate Regulation, 
it has been found that in very few cases is 
the use of sub-standard classes and rates 
by insurers justified by the experience data 
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accumulated and maintained by them; nor 
have these rates been formulated in accord- 
ance with the standards enumerated in Sec- 
tion 1852. This Department will require 
that such classes and their rates be made in 
conformity with Section 1852 (d) and be 
supported by sufficient experience and com- 
ply with the other standards as expressed 
by Section 1852 as a whole. 

“Any system of rating that includes ex- 
perience rating plans, schedule rating plans, 
and similar plans adopted for use by a com- 
pany should be applied consistently to like 
risks or risks falling within the same classes 
and to all risks eligible under the plan. Any 
amendment to or departure from an estab- 
lished plan should be justified in accordance 
with Insurance Code Section 1852, and such 
information as well as the factors used in 
the application of rating plans must be avail- 
able to the Insurance Commissioner and 
supported by reasonable records as required 
by Section 1857. 


“3. Method of Handling Changes in Exist- 
ing Policies Where Rates Are Revised 

“An investigation made as a result of com- 
plaints received by this Department has re- 
vealed widespread inconsistencies in the 
correcting or changing of policies affected 
by rate changes or rate revisions. Unless 
an insurer adopts or makes reasonable un- 
derwriting rules for effecting rate changes 
or rate revisions and then consistently ad- 
heres to such rules, it will be deemed to 
have violated Insurance Code Sections 185° 
and 1852 which prohibit unfair discrimination. 


“4. Discrimination 

“This Department’s Bulletin No. 73 issued 
December 16, 1947, refers to unfairly dis- 
criminatory rates and your attention is 
directed to item 1 of that Bulletin which 
states: ‘(1) It [the Rating Law] prohibits, 
without qualification, unfairly discriminatory 
rates. It is the position of this Department 
that this unqualified language prohibits un- 
fair discrimination between risks within the 
same classification and unfair discrimination 
between classifications.’ ” 


New York Interprets 
Multiple Underwriting Law 


The New York Insurance Department, 
in a letter dated April 11, 1950, addressed 
to the Joint Committee on Interpretation 
and Complaint, declined to reconsider its 
previous acceptance of an “Automobile 
Manufacturer’s Output Policy” filing made 
by the Aetna (Fire) Insurance Group. The 
committee had contended that the policy 
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represented an exercise of marine or inland 
marine underwriting powers inconsistent with 
the nationwide definition and interpretation 
of the insuring powers of marine and trans- 
portation underwriters. 


The text of Deputy Superintendent Mc- 
Cullough’s letter is as follows: 


“The policy under consideration is a so- 
called ‘All Risk’ policy in that it covers all 
perils except those specifically excluded. It 
covers all personal property, except that 
specifically excluded, regardless of location. 
The total hazards insured against are not 
divisible into the various perils of fire, bur- 
glary and theft, transportation, extended 
coverage, etc. The rate and premium is 
similarly indivisible. 

“Unquestionably, the policy does cover 
certain hazards which are _ traditionally 
thought of as inland marine perils. In part, 
it covers subject matter which traditionally 
has been written under inland marine forms. 
We do not think that these features auto- 
matically place the policy in the ‘inland 
marine’ category as contemplated by sub- 
section 20 of Section 46 of the New York 
Insurance Law any more than the inclusion 
of fire insurance coverage for fixed property 
makes it solely a fire insurance policy under 
subsection 4 of Section 46. 


“Prior to 1945, when inland marine in- 
surance was not subject to rate regulation, 
and fire and casualty lines were subject to 
regulation, it was undoubtedly necessary 
to define sharply what policies would be 
permitted as inland marine. Otherwise rate 
regulation could be avoided by the simple 
expedient of shifting the coverage from a 
rate regulated line to an inland marine form 
of cover or by simply adding some inland 
marine features to the policy. Since 1945, 
however, inland marine rates are subject to 
the same type of rate regulation as other 
lines, although filing requirements are some- 
what different. In the instant case there is 
no attempt to avoid rate regulation. Our 
acceptance of the filing results from a good 
faith attempt of the Aetna Insurance Group 
to comply with the rating article. 

“In view of the extension of rate regula- 
tion to the inland marine field, it would 
seem to us that there is considerably less 
reason than heretofore for drawing a hard 
and fast line between inland marine insur- 
ance and other types of property damage 
insurance. 


“The Joint Committee raises the point 
that the subject policy involves the exercise 
of marine or inland marine underwriting 
powers in a manner inconsistent with sub- 
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section 20 of Section 46 of the New York 
Insurance Law. Apparently this point is 
based on the theory that an insurance com- 
pany licensed in the State of New York may 
underwrite property only against those perils 
specifically mentioned in Section 46 of the 
New York Insurance Law and that it may 
not cover property against the sum total of 
all of those perils without specification of 
the individual perils covered. The net effect 
of this contention is that so-called ‘All 
Risk’ policies cannot be written except under 
the marine section, subsection 20, and only 
in the limited manner provided by that 
subsection. We do not subscribe to this 
theory. Prior to the passage of the so-called 
multiple line bills there was, of course, a 
sharp distinction between what perils could 
be insured by casualty companies and what 
perils could be insured by fire insurance 
companies. 


“Since passage of the complete multiple 
line bills in 1949 this distinction has been 
removed so that one company may if prop- 
erly licensed, cover property against each 
of the perils set forth in Section 46. To 
argue that a company may cover property 
against each of the perils but not against al/ 
in a combination policy making no dis- 
tinction in the perils, is to stand on a legal 
technicality of little substance. The common 
sense development of ‘All Risk’ coverages 
is a legitimate need of the insurance-buying 
public. The public should not be forced by 
a strained interpretation of the law to re- 
sort to unlicensed insurers to obtain new 
and broadened types of coverage.” 


New York Disability Benefits 
Policy Forms— 
Notice to Foreign Insurers 


The New York Insurance Department is 
in the process of examining policy forms 
submitted by insurance companies in con- 
nection with coverage under the New York 
Disability Benefits Law. Many foreign in- 
surers licensed to write the coverage have 
submitted policy forms which do not con- 
tain a space for countersignature by a 
licensed resident agent, nor do the forms of 
application indicate that the policy is to 
be issued or effected through a licensed 
resident agent. 

Section 130 of the New York Insurance 
Law, which is applicable to foreign and 
alien companies, prohibits the issuance of a 
contract of insurance on New York risks 
unless the contract is issued or effected through 
or countersigned by a resident licensed insur- 
ance agent of the State of New York. 
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The New York Insurance Department, on 
April 12, 1950, notified all foreign and alien 
companies licensed to write benefits under 
the Disability Benefits Law that policies 
submitted for filing should contain a space 
to be filled in by the signature of a licensed 
resident agent, by indicating beneath the 
line to be so used the words, “Licensed 
Resident Agent,” or, in the alternative, 
should provide in the application, in like 
manner, for the signature of a licensed 
resident agent. 


Massachusetts Deposit 
Requirement Withdrawn 


Insurance Commissioner Harrington of 
Massachusetts has notified all insurance 
companies licensed in the Commonwealth of 
the withdrawal of a directive of June 10, 
1935, which required insurance companies to 
maintain bank accounts for use in the settle- 
ment of Massachusetts claims in “banks 
located within the Commonwealth or ad- 
joining states so that the check or draft 
when presented for collection will, in the 
ordinary course of business, reach the bank 
at which it is payable not later than the 
business day following the day on which 
it is deposited.” 


Insurance Association Directs 
Industrial Safety Education 
Campaign 


At the request of the United States De 
partment of Labor, the Association of Cas- 
ualty & Surety Companies has prepared a 
nation-wide educational program to reduce 
industrial accidents, in cooperation with the 
President’s Conference on Industrial Safety, 
which will be held in the Departmental 
Auditorium, June 5 to 7, in Washington, 
D. C. The educational program, consisting 
of six factual news articles, six editorials 
and mats for six illustrated advertisements, 
will be distributed to newspapers early in 
June. Each news story, editorial and ad- 
vertisement will inform employers, employees 
and the general public of the principal causes 
of occupational accidents and how they may 
be prevented. The material has been pre- 
pared by the Association at its own expense. 

Secretary Tobin is general chairman of 
the Conference, which was organized by the 
Department of Labor at the request of the 
President in order to formulate a coopera- 
tive program with the states to reduce the 
2,000,000 industrial accidents suffered annu- 
ally which involve a loss to management and 
workers estimated at more than $4.5 billion. 
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Important Changes in New York 
Auto Assigned Risk Plan 
Announced 


Important changes in the New York auto- 
mobile assigned risk plan will become effec- 
tive May 1, 1950, Mr. George Schepends, 
manager of the plan, notified all carriers 
licensed to write automobile bodily injury 
insurance in New York State. The most 
important change amends Section 14 to pro- 
vide that the designated company either 
must afford coverage or decline an assigned 
risk within two working days. Previously 
the carrier was permitted a fifteen-day in- 
vestigating period. 


The revised plan also contains a new stip- 
ulation in Section 6, paragraph (g) that “no 
risk of less than five cars shall be assigned 
to more than one carrier.” The assignment 
of risks of five or more cars are subject to 
the following requirements: 


“1. If the risk be one other than those 
described in paragraph (e), due considera- 
tion shall be given to the ability of the 
respective carrier to serve the risk. 


“2. No risk shall be assigned to more 
than one carrier unless it is inequitable to 
assign it to one carrier by reason of the 
unusual hazard or unusual accident record 
of such risk. 


“3. If the unusual hazard or unusual ac- 
cident record of a risk requires assignment 
thereof to more than one carrier, no carrier 
shall be obligated to accept an assignment 
of more than four units of such risk. 


“4. A risk subject to the requirements of 
a state or federal administrative authority 
regulating motor carriers of passengers or 
property shall be assigned to one carrier.” 


Another alteration in the plan prescribes 
a deposit of thirty per cent of the annual 
premium for each private passenger car, 
school bus and commercial automobile (ex- 
cluding local and long-haul truckers), plus 
financial responsibility and assigned-risk 
surcharges. This is in contrast to the pres- 
ent $5 investigating fee per vehicle. The 
thirty per cent deposit also applies to buses 
and long-haul truckers subject to federal or 
state regulation. A similar deposit per car 
is required for other public motor vehicles, 
such as taxicabs and private and public liv- 
eries, subject to federal or state regulation. 
The deposit may be made either in cash or 
by check or money order payable to the 
New York automobile assigned risk plan. If 
the risk is ineligible for assignment, the de- 
posit is returned. 
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Two Additional New York 
Disability Benefits Forms 
Released 


Two additional advisor policy forms for 
use with group accident and health policies 
under New York’s disability benefits law 
were released on April 19, 1950, by the New 
York Insurance Department. The disability 
benefits law permits employers to make 
provision for payment of benefits to covered 
employees by existing as well as new plans. 
A substantial number of existing plans, the 
Department explained, are covered by in- 
surance policies and can qualify for accept- 
ance by the workmen’s compensation board 
without modification or amendment. But 
in order to facilitate the filing of these plans 
for acceptance by the workmen’s compensa- 
tion board, the Insurance Department con- 
sidered an advisory form or rider to be at- 
tached to existing policies. Like forms A, 
B, H, E and G, previously released, the new 
forms J and K were prepared by an AIll- 
Industry Forms Committee and were re- 
viewed by representatives of the Insurance 
Department and the chairman of the work- 
men’s compensation board. 

Form J is designed for use with insurance 
policies which meet the “at least as favor- 
able” test required by the disability benefits 
law. Existing policies which provide for 
contributions by employees in excess of the 
maximum statutory contribution set forth 
in the law must contain a provision relating 
thereto. For this purpose a clause was de- 
vised, known as “advisory form K,” which 
may be used as a rider on existing policies. 
The language contained in form K will like- 
wise be required for new policies which pro- 
vide for “excess contributions” by employees. 
In all instances where the language of 
form K is required, it may be used in a rider 
or as a separate clause in the policy. 

Advisory forms J and K, having been 
designed for use with existing policy forms, 
will be used with forms now on file with 
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and which have been approved by the Insur- 
ance Department. However, the Depart- 
ment noted that it is likely that these forms 
will be used with policy forms now in use 
or developed for future use in other states. 
Consequently, the requirement previously 
imposed by the Department that the symbol 
“DBL” must be made a part of a com- 
pany’s form number will no longer apply to 
policy forms which are not designed for 
use under the disability benefits law, but 
which may be used with forms J and K. 

The full text of advisory form J appears 
below: 


“New York Disability Benefits Rider 


“This rider applies only with respect to 
such of the [insured persons] in the follow- 
ing classes as are subject to the provisions 
of the Disability Benefits Law of the State 
of New York or any laws amendatory there- 
of or supplementary thereto which are or 
may become effective during the continu- 
ance of this rider, which law is hereinafter 
referred to as the Disability Benefits Law. 


“Classes of [Insured Persons] 


“The company agrees to pay benefits as 
provided by this policy with respect to any 
[insured person] who is entitled to receive 
benefits under the provisions of the Dis- 
ability Benefits Law because of employment 
within any class stated above while this 
rider applies thereto. [Any such [insured 
person] whose employment terminates dur- 
ing the continuance of this rider shall, not- 
withstanding any cancelation of this policy, 
continue to be an [insured person] until the 
first day after such termination of employ- 
ment on which such [insured person] per- 
forms any work for remuneration or profit 
but not beyond four weeks after such termi- 
nation of employment.] [With respect to 
any such [insured person] whose employ- 
ment terminates during the continuance of 
this rider, notwithstanding any cancelation 
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of this policy, the company agrees to pay, 
in lieu of all other benefits provided by this 
policy, the disability benefits which such 
{insured person], because of employment 
within any class stated above while this 
rider applies thereto, is entitled to receive 
under Section 204 of the Disability Benefits 
Law for disability commencing within four 
weeks after such termination of employment 
and prior to the first day after such termina- 
tion on which he performs any work for 
remuneration or profit. ] 


“Provisions Required by Disability 
Benefits Law 


“As between the [insured person] and 
the company, notice to or knowledge on the 
part of the employer [of the insured per- 
son] of the occurrence of an injury or sick- 
ness suffered by the [insured person] shall 
be deemed notice or knowledge, as the case 
may be, on the part of the company; juris- 
diction of the employer [of the insured 
person] shall, for the purpose of the Dis- 
ability Benefits Law, be jurisdiction of the 
company and the company shall in all things 
be bound by and subject to the orders, find- 
ings or decisions rendeted in connection 
with the payment of benefits under the 
provisions of said law. 

“The Chairman of the Workmen’s Com- 
pensation Board of the State of New York 
shall have the right to enforce in the name 


+ of the people of the State of New York for 


the benefit of the [insured person], either 
by filing a separate application or by making 
the company a party to the original applica- 
tion, the liability of the company in whole 
or in part for the payment of the benefits 
afforded hereunder, provided, however, that 
payment in whole or in part of such benefits 
by either the [policyholder], [the employer 
of the insured person] or the company shall 
to the extent thereof be a bar to the recovery 
against the other[s] of the amount so paid. 
“Bankruptcy or insolvency of the [policy- 
holder] [or the employer of the insured 
person] shall not relieve the company of 
any of its obligations under this policy. 


“Notwithstanding any other provision of 
this policy or any [rider or endorsement] 
made a part hereof, benefits payable under 
this policy or any such [rider or endorse- 
ment] in accordance with the provision of 
benefits made under the Disability Benefits 
Law by the employer [of the insured per- 
sons] shall be payable to the extent and in 
the manner and subject to the conditions 
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required by the terms of such provision of 
benefits, which provision is evidenced by 
this policy. 


“Payment of Benefits 


“The first payment of benefits under 
[Part of] this policy with respect to any 
disability shall be due on the fourteenth day 
of disability and such benefits for that period 
shall be paid directly to the [insured per- 
son] within four business days thereafter 
or within four business days after the filing 
of required proof of claim, whichever is the 
later. Thereafter, such benefits shall be due 
and payable every two weeks in like man- 
ner. The Chairman of the Workmen’s 
Compensation Board of the State of New 
York may determine that such benefits may 
be paid monthly or semi-monthly if wages 
were so paid, and may authorize deviation 
from the foregoing requirements to facili- 
tate prompt payment of such benefits. In 
the event of such a determination or author- 
ization, payment of such benefits may be 
made in accordance therewith. If any such 
benefits remain unpaid at the death of the 
[insured person], they shall be payable to 
the estate of the [insured person] or, at the 
option of the company, may be paid to the 
surviving spouse, parent, child or children 
of the deceased [insured person]. Payment 
in accordance with the terms of this para- 
graph shall be a complete discharge of the 
company’s obligations to the extent of such 
payment, and the company shall not be obli- 
gated to see to the application of any pay- 
ment so made. 


“Cancelation of Rider 


“This rider may be canceled at any time 
by the company, in its own behalf or upon 
written request of the [policyholder] by 
furnishing written notice to the employer 
[of the insured persons] and to the Chair- 
man of the Workmen’s Compensation Board 
of the State of New York stating when, not 
less than ten days thereafter, cancelation 
shall be effective; provided, however, that 
if insurance with another insurance carrier 
has been obtained which becomes effective 
prior to the expiration of the time stated in 
such notice, the cancelation shall be effected 
as of the effective date of such other insurance. 


“This policy shall not be [terminated] 
prior to the date this rider is canceled in 
accordance with the foregoing provision. 


“Special Provision Relating To 
Employee Contributions 


“In accordance with the requirements of 
the Disability Benefits Law, any excess of 
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the aggregate contributions of employees 
applied to the cost of insurance provided 
under this policy over the premiums paid 
by the [policyholder] (less any amounts 
returnable under this policy) shall, under 
rules of the Chairman of the Workmen’s 
Compensation Board of the State of New 
York, be paid to the [policyholder] and 
distributed or applied for the sole benefit 
of employees or otherwise be applied or dis- 
posed of as prescribed in Section 216 of 
said law. 

“Statutory Assessments 

“Under the Disability Benefits Law the 
company will pay the assessments levied on 
the total payrolls of [insured persons] cov- 


ered under this policy pursuant to Sections 
214-2, 214-3 and 228 of said law.” 


The full text of Advisory Form K ap- 
pears below: 

“Maximum Contributions by [Employees]— 
The maximum amount that any [employee] 
shall pay to the [employer] to apply toward 
the premium for the insurance afforded 
under [this policy] shall be [determined in 
accordance with the following schedule: ]” 


Uniform Accounting 
Instructions Subcommittee 
Proposes Amendments 


The Uniform Accounting Subcommittee 
of the National Association of Insurance 
Commissioners held a meeting on April 3, 
1950, in New York City, which was attended 
by members of insurance departments and 
representatives of insurance companies and 
industry organizations. As a result of the 
discussions, the subcommittee presented the 
following recommendations to Mr. James 
Malone, Jr., Chairman of the Uniform Ac- 
counting Committee: 


1. Interpretations of the Uniform Ac- 
counting Instructions. 


It was recommended that a new para- 
graph be added to the rules of procedure of 
the subcommittee, as follows: 

“Whenever a question arises in Insurance 
Departments relating to the application or 
interpretation of the uniform accounting rules, 
eight copies of such question shall be sent 
to the Chairman of the Uniform Accounting 
Subcommittee, The Insurance Departments 
submitting the question may set forth on 
each copy a proposed answer. If a pro- 
posed answer does not accompany the ques- 
tion as submitted, the Chairman shall write 
a proposed answer. The Chairman shall 
send a copy of the question and proposed 
answer to each member of the Subcom- 
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mittee, and a copy to the Secretary of the 
Industry Uniform Accounting Committee. 
If any member of the Subcommittee objects 
to the proposed answer, the question shall 
be resubmitted to all members or placed 
on the agenda for the next meeting of the 
Subcommittee. If no member of the Sub- 
committee objects to the proposed answer 
within thirty days, the Chairman shall assign 
a consecutive number to the question and 
answer and send to the Central Office 
(N. A. I. C.). At the end of each month, 
the Central Office (N. A. I. C.) shall send 
two copies of all consecutively numbered 
questions and answers received during the 
month to each Insurance Department, and 
shall send copies to industry organizations 
and other interested parties on request. It 
shall be the responsibility of each Insurance 
Department to see that its domestic com- 
panies affected by the Uniform Accounting 
Regulations are properly notified. 

“All questions and answers sent out by 
the Central Office (N. A. I. C.) during each 
six months ending April 30th, shall be sub- 
mitted for final action to the Uniform Ac- 
counting Committee in June. All questions 
and answers sent out by the Central Office 
during each six months ending October 3lst, 
shall be submitted for final action to the Uni- 
form Accounting Committee in December.” 


2. Taxes, Licenses and Fees 


It was recommended that the inclusions 
and exclusions under Part I, Section 18 of 
the Uniform Accounting Instructions be 
amended in the following manner: 


A. State and Local Insurance Taxes 

Include: 

1. State, county and municipal taxes; 
licenses and fees based upon premiums. 

2. Fire patrol assessments. 

3. Payments to state industrial (or other) 
commissions for administration of work- 
men’s compensation or other state benefit 
acts (including assessments for administer- 
ing financial responsibility laws), regardless 
of the basis of assessment. 

4. Net payments to state security funds, 
reopened case funds, second injury funds 
and other state funds, when construed by 
the company as operating expenses, regard- 
less of the basis of assessment. 

Exclude: 

Allowances for taxes under reinsurance 
contracts. 


B. Insurance Department Licenses and Fees 
Include: 


1. Agents’ licenses. 
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2. Certificates of authority, compliance, 
deposit, etc. 

3. Filing fees. 

4. Fees and expenses of examinations by 


insurance departments or other govern- 
mental agencies. 

Exclude: 

Items includible in claim adjustment 
services. 


C. Payroll Taxes 

Include: 

1. Old age benefit taxes. 

2. Unemployment insurance taxes. 

Exclude: 

Payroll taxes includible in real estate taxes. 

D. All Other (Excluding Federal Income 
and Real Estate) 

Include: 

1. Qualifying bond premiums. 

2. State publication fees. 

3. Advertising required by law. 

4. Personal property taxes 

5. State income taxes. 

6. Capital stock taxes. 

7. Business or corporation licenses o1 
fees (not includible under A or B). 

8. Marine profits taxes. 

9. Documentary stamps or reinsurance. 

10. Any other taxes not assignable under 
\, B and C and not otherwise excluded. 

Exclude: 

1. Cost of advertising required by law 
where more than minimum space required 
to comply with the law is taken. Such ex- 
penses should be included in “Advertising.” 

2. Real estate taxes, licenses and fees. 

3. Items includible in claim adjustment 
services. 

4. Fees for automobile license plates. 

5. Federal income tax. 

6. Sales taxes included on invoices of 
vendors. These taxes are to follow alloca- 
tion of cost of items purchased. 


The following topics were continued on 
the agenda for further study: 

1. Allocations to secéndary lines of busi- 
ness 

2. Definitions of payroll audit and in- 
spection. 

3. Commissions on reinsurance. 

4. Boards, bureaus and associations 

5. Examination procedure. 

6. Depreciation of real estate. 


With regard to topic number 4, the In- 
dustry Uniform Accounting Committee is 
to furnish the subcommittee, not later than 
May 15, 1950, with a list of pools, syndi- 
cates and associations, together with short 
explanations of the purposes and methods 
followed by each. 
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Expansion in Insurance Field 
Means Promising Job Outlook 


“Insurance is still a growing field and 
there will be many openings for agents and 
brokers to establish successful careers and 
make good income,” is the prediction con- 
tained in a supplement to the Occupational 
Outlook Handbook recently prepared for 
the Veterans Administration by the Bureau 
of Labor Statistics of the United States 
Department of Labor. 

Much of the information in the supple- 
ment will be incorporated in a forthcoming 
revised edition of the Handbook, which will 
be available to the public. Meanwhile, the 
supplement has been distributed to Veterans 
\dministration advisement and guidance of- 
ficials who use it as an aid in counseling 
veterans. 

“Tt is usually fairly easy for a qualified 
applicant to get a job as an insurance 
agent,” the report states, “but it’s usually 
another matter whether he will stay with 
the work. There is heavy turnover in the 
field, with a large proportion of new agents 
dropping out after a year or two.” The 
supplement suggests that a thorough expert 
knowledge of the various aspects of insur- 
ance is essential to success as an agent, 
broker or underwriter and that this knowl- 
edge can be obtained in courses given by 
universities, correspondence schools and in- 
surance companies. 

“Training alone is not the key to suc- 
cess,” the report warns. “Even with college 
courses in business and insurance, several 
vears of experience are required to become 
established in insurance work.” 

The job outlook for insurance under- 
writers is not as bright as for insurance 
agents. According to the supplement’s fore- 
cast, there will be relatively few openings 
for underwriters, “since it is a smal] occu- 
pation and is not expanding rapidly.” 


ARTICLES 


Tort Liability . . . Those who have not 
vet lost their zest for speculating about 
the dominant ideas of the law of torts will 
find fascination in the exploration of the 
touchstones of tort liability, which by 
some magic property cause courts to shift 
economic loss from the shoulders of a 
plaintiff to those of a defendant. For a 
discussion of the touchstones of crime, in- 
tention, negligence and legal fault, see this 
article—Stone, ““Touchstones of Tort Lia- 
bility,” Stanford Law Review, February, 1950. 
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Change of Beneficiary . . . After the 
person insured under a contract of life in- 
surance has sought to change the benefi- 
ciary, the proceeds of the matured policy 
have sometimes been distributed according 
to the intention of the insured, sometimes 
not. The courts have evolved no consistent 
theory when all the formalities prescribed 
in the contract have not been complied with. 
Here is a critical examination of the cases 
which have been litigated on this point.— 
Grismore, “Changing the Beneficiary of a 
Life Insurance Contract,” Michigan Law Re- 
view, March, 1950. 


Insurance and the Marital Deduction . 
How may an attorney qualify life insurance 
proceeds payable under settlement options 
for the marital deduction under the estate 
tax? Here are some valuable pointers.— 
Fuqua, “Life Insurance Settlement Options 
and the Marital Deduction,” Tennessee Lax 
Review, February, 1950. 


Tort Liability Statute .. From one 
end of the bookshelf to the other, in every 
mature system of jurisprudence, there is 
only one rule of substantive law in torts— 
he who injures another must make the in- 
jured party whole. The author proposes a 
“Delictual Liability Statute,” designed to 
establish simple standards for achieving just 
results in measuring the consequences of 
negligent injury to others.—Smith, “A Pro- 
posed Code Provision on Tort Liability,” 
Louisiana Law Review, January, 1950. 


BOOKS 
Property Insurance Outlined 


Risks We Face. Lawrence J. Ackerman 
and Ralph W. Bugli, editors. Prentice-Hall, 
Inc., 70 Fifth Avenue, New York 11, New 
York. 1944. 120 pages. $2.50. 


Risks We Face, an introduction to prop- 
erty insurance, was published in 1944 and 
it is well worth noting again. Its 120 pages 
contain a picture of the entire broad field 
of property insurance. The purpose of the 
book, as expressed by the editors, is to 
fill a need “for a brief, nontechnical manual, 
helpful in the problems facing not only all 
business and industry but 
dweller as well. 


every home- 
Fire insurance is basic— 
protecting more people than any other form 
of insurance 





insurance also 
includes windstorm, hail, automobile, inland 
marine, burglary, and similar types of in- 
surance.” 


but property 


Chapters discuss the origin and develop- 


ment of insurance protection, 


Books 


types of in- 
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surance organization, the operation of a 
property insurance company, the role of the 
local insurance representative, scope of 
property protection, the insurance contract, 
the contribution to personal and national 
security given by property insurance, fire 
prevention campaigns and opportunities for 
careers in property insurance. In the ap- 
pendix there is included an outline of prin- 
cipal perils, a glossary of interesting property 
insurance terms, a list of the sources of prop- 
erty insurance information and education 
and an example of a typical fire insurance 
policy and extended coverage endorsement. 

Straightforward language, a simple style 
of writing and large print combine to make 
the book easier for all to read. Each chap- 
ter is followed by a set of problems illus- 
trating the material emphasized. There are 
projects to be carried out by groups of 
students and further reading materials are 
suggested for those who wish more inten- 
sive treatment of certain subjects. 

Risks We Face has already seen wide use 
in a multiude of places. Commercial high 
schools and colleges have here a simple and 
comprehensive text for introductory courses 
in insurance and for vocational guidance 
purposes. Buyers, adult study groups, busi- 
ness and consumer organizations may obtain 
a picture of the field along with suggestions 
for continuing the study with more detailed 
technical works. Insurance agencies and 
companies will use the text to introduce 
new personnel to the business. 

“Many volumes would be required to tell 
the full story of any enterprise as far-reach- 
ing in effect and as interesting in detail as 
property insurance. Risks We Face is not 
a manual of technical details. These details 
the advanced student may, if he wishes, 
find in a number of excellent texts. The 
editors have sought throughout to select and 
present factual material that will 
help the reader to form a clear general pic- 
ture of the business, and to obtain an under- 


concise 


standing of its economic importance.” 


Doctors Talk to Lawyers 


The Future in Medicine. New York Acad- 
emy of Medicine’s “Lectures to the Laity” 
Series. Columbia University Press, 2960 
Broadway, New York 27, New York. 1950. 
160 pages. $2.50. 

“It is true that the law has not caught up 
with science. When we reflect on the matter, 
we realize that law is bound to lag behind. 
The trouble comes when it lags too far be- 
hind. .. . The remedies for present defects 


are sometimes with the courts, but more 


363 





often with the lawmaking legislatures. The 
lawyers have the duty of leadership in bring- 
ing horne to the people the need of changes 
in the law, to the end that public opinion 
may make its force felt both on the courts 
and on the legislatures. Then laws suited 
only to the needs of earlier times may be 
eliminated, and the laws responsive to the 
needs of the present and the future may be 
passed.” 

The future of medicine as far as the law 
is concerned is thus pointed out by Robert 
P. Patterson, former Secretary of War, in 
the first of the five essays that make up this 
book. 

The New York Academy of Medicine has 
been presenting the “Laity Lectures” for 
fourteen years officially under that title, and 
since 1905 unofficially. The admirable pur- 
pose of the series is to present problems and 
developments in medicine to people who are 
not in the field of medicine, but who are 
bound up with that science by being in re- 
lated fields. And, indeed, there are few fields 
that are not associated with the practice of 
medicine, least of all that of the lawyer. 

Robert Patterson’s piece, “Law and Medi- 
cine,” explores several important areas where 
the lawyer and the doctor meet. For instance, 
there is an inherent confusion between “in- 
sanity” and “criminal irresponsibility.” There 
is the problem of the chronic alcoholic and 
the legality of committing such persons to 
institutions on the grounds of serving the 
common good. And there is the frequent 
contradiction in testimony given by appar- 
ently equally reliable “expert witnesses” 
who are medical doctors 

The other four essays are by medical doc- 
tors. “The Endocrines: Servants or Masters?” 
by Ephraim Shorr, explains in language 
readily understandable to the layman the 
tremendous importance of the ductless glands, 
and the results of their malfunction, Doctor 
Shorr is an associate professor of medicine 
in Cornell University Medical College. 

“Science Under Dictatorship” is the One 
Hundredth Anniversary Discourse of the 
Academy, by Leo Alexander, director of the 
neurobiologic unit division of psychiatric 
research, Boston State Hospital. Doctor 
Alexander traces the growth of the Nazi 
“medical” atrocity from a humble beginning 
of legal euthanasia to the grotesque genocide 


that was brought to light in the war crime 
trials. Since dictatorship is a form of gov- 
ernment, it is important that lawyers under- 
stand the frightful possibilities of manipulating 
the law to the complete destruction of med- 
ical ethics, 


William C. Boyd, associate professor of 
biochemistry in Boston University School 
of Medicine, is the author of the fourth es- 
say, “Blood and Man.” The nature of blood, 
a history of man’s knowledge of it, “race,” 
blood types, and what the future may hold, 
ail are translated into language that the 
nondoctor can appreciate. In the final essay, 
“The Criminal Within Us,” George E, Gard- 
ner, executive director of the Judge Baker 
Guidance Clinic, examimes the concept of 
“individual responsibility’ and what it means 
in the way our courts handle both juvenile 
and adult crime. 


Puerto Rican Insurance Report 


State Insurance Fund of Puerto Rico: 
Fourteenth Annual Report—1948-1949. Gov- 
ernment of Puerto Rico, San Juan, Puerto 
Rico. 1949. 91 pages. 

Here, accompanied by tables, graphs, 
charts and statistics, is the annual report 
of the State Insurance Fund of Puerto Rico, 
for the fiscal year of July 1, 1948 to June 
30, 1949. Included are also complete fig- 
ures covering operations during the 1947- 
1948 fiscal year. 


Bar Association Report 


Annual Report of the American Bar Asso- 
ciation. Volume 74. American Bar Association, 
1140 North Dearborn Street, Chicago 10, 
Illinois. 1950. 617 pages. 


This volume contains the proceedings of 
the seventy-second annual meeting of the 
American Bar Association, held in St. Louis, 
Missouri, from September 5, 1949, to Sep- 
tember 9, 1949. Contents include the con- 
stitution and bylaws and lists of officers and 
committees of the association, reports sub- 
mitted at the annual meeting and a register 
of members who attended the meeting. A 
complete membership directory of the Amer- 
ican Bar Association is not included in the 
report this year, but has been published 
separately and may be obtained by mem- 
bers from the Chicago office of the association. 


ee 
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What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 365), 
Life, Health and Accident Insurance Contracts (page 371), 


Automobile Policies 


(page 374) 


and Fire and 


Casualty Contracts (page 379), as Reported 
by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Imputed Knowledge 
of Defective Door 


The eighteen-month-old plaintiff sustained 
injuries in defendant’s bank where she was 
taken by her mother who intended to open 
a savings account. While the mother was 
waiting to reach the counter where her ac- 
count was to be opened, plaintiff ran toward 
the doors at the entrance as a patron was 
leaving. The doors were defective in oper- 
ation. The child was knocked down by the 
door and her thumb was severed at the first 
joint. The bank’s vice president and manager 
testified that about four weeks before plaintiff 
was injured, his grandson, over three years of 
age, had sustained a fractured finger when his 
hand was caught in the same door. 

The court reversed the judgment of non- 
suit entered by the trial court. The mother 
was a business visitor, and the manager’s 
notice of the defect was imputed to the bank.— 
Young, etc. v. Bank of America National Trust 
& Savings Association. California District 
Court of Appeal, Second District, Division 
Two. January 26, 1950. 17 CCH NEGLIGENCE 
Cases 956. 


Manufacturer's Liability— 
Failure to Reveal Ingredients 


Plaintiff, an employee at a lunch counter, 
sought recovery for injuries to her hands 


Negligence 


allegedly caused by the use of a soap com- 
pound manufactured by defendant. The de- 
fendant refused to answer interrogatories 
which would reveal the proportionate parts 
of the ingredients used in the soap com- 
pound, and the court rendered a default judg- 
ment of $2,000 against the defendant. 


On appeal, defendant argued that plaintiff 
had made no prima facie showing of liability 
against the defendant, and that defendant 
ought not be required to divulge the propor- 
tions of the mixture until a prima-facie case 
was made. 


The court rejected this contention and af- 
firmed the judgment for the plaintiff, She 
was entitled to know the chemicals and the 
proportionate part of each, and withholding 
this information prevented her from making a 
prima-facie case.—Putney v. DuBois Company. 
Springfield Court of Appeals, Missouri. Jan- 
uary 10, 1950. 17 CCH Nec ticence Cases 1000. 


Foreseeability of Child Setting 
Gasoline Pools Afire 


Defendant’s agent, while delivering gaso- 
line into tanks at a station, negligently spilled 
some of the gasoline upon the ground. The 
proprietor’s son, a playmate of the seven- 
year-old plaintiff, ignited the pools formed 
thereby. In attempting to extinguish the 
fire by jumping upon it, plaintiff was seri- 
ously burned. 
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After a judgment for plaintiff, defendant 
asserted on appeal: (1) that it owed no duty 
to plaintiff; (2) that plaintiff assumed the 
risk by jumping into the gasoline fire; and (3) 
that an intervening cause broke the chain of 
causation between the spilling of the gasoline 
and the burns which the plaintiff received. 


These contentions the upper court rejected 
as follows: (1) the defendant by its negli- 
gence exceeded its function as a business 
visitor and could not enjoy the same im- 
munity as an occupier of land; (2) the seven- 
year-old plaintiff did not accept a danger 
which he clearly understood; and (3) the 
intervention of another responsible cause 
could not absolve the defendant from liabil- 
ity if he should have anticipated that his act 
was likely to injure someone; it cannot be 
said as a matter of law that such injury was 
unforeseeable—Mudrich, etc. v. Standard Oil 
Company. Ohio Supreme Court. February 
15, 1950. 17 CCH NeEGLiceNce CAsEs 1028. 





Radio Tower Damaged— 
Act of God—Proximate Cause 


Defendant construction company, under 
a contract to remodel the county jail, had 
erected a wooden elevator tower or shaft 
about forty feet in height, about seven feet 
square at the base, and slightly smaller at 
the top. 


On the night of December 31, 1947, shortly 
following a severe “though not unprecedented” 
windstorm, it was discovered that the wooden 
elevator tower had been blown over and had 
fallen across the guy wires attached to plain- 
tiff’s radio tower, causing the radio tower 
to buckle and fall. There was evidence that 
the radio tower would withstand a wind ve- 
locity of 100 miles per hour and that the 
windstorm in question was not strong enough 
to have caused it to fall 

Besides arguing evidential points, the de- 
fendant construction company on appeal con- 
tended that the damage to the radio tower 
was due to an act of God. 


The court found no error in the lower 
court’s judgment for the plaintiff. To con- 
stitute a good defense, an act of God must 
be the immediate, proximate and sole cause 
of the loss or damage, not concurred in by the 
negligence of the defendant. “The Act of God 
which excuses must be not only the proximate 
cause, but the sole cause.”—/Lee v. Crittenden 
County. Arkansas Supreme Court. January 


23, 1950. 17 CCH Neciicence Cases 912. 
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Contractor's Liability— 
Fall of Unbraced Fire Door— 
Res Ipsa Loquitur 


A general contractor was restoring build- 
ings for a furnace company. Employees of 
the contractor had placed a 1,200-pound fire 
door agairist one of the buildings, resting it 
upon two pieces of wood inserted between 
the sidewalk and the door. However, the 
door was not braced to hold it in position. 
Four weeks later plaintiff’s husband, the de- 
cedent, an employee of the furnace company, 
was transporting sheet steel, loaded on a 
hand truck, from one building to another. 
His helper glanced up, saw the door in a 
perpendicular position and about to fall over; 
he shouted a warning to the decedent, who 
turned and made an unsuccessful attempt to 
escape. The defendant contractor argued that 
the doctrine of res ipsa loquitur, upon which 
plaintiff relied for recovery, was not applicable. 

Judgment for plaintiff was affirmed. The 
door was placed in the dangerous position 
by the contractor’s employees, and there was 
evidence to warrant an inferénce that it re- 
mained under the contractor’s control and 
management. The jury could reasonably have 
inferred that the falling of the door was not 
caused by any direct force applied to it and 
that the contractor was negligent in storing 
and maintaining the door, without proper 
bracing, in its position against the side ef 
the building —Mormelo, Admx. v. Deakman- 
Well Company, Inc. New Jersey Superior 
Court, Appellate Division. November 16, 1949. 
17 CCH NEGLIGENCE Cases 774. 


Public Playground— 
Dangerous Instrumentality 


Plaintiff's eleven-year-old son was fatally 
injured when he fell between two concrete 
pipes, each weighing 5,180 pounds, which 
had been placed on a public playground for 
the installation of a storm sewer by the de- 
fendant construction company. The trial court 
directed a verdict for the construction com- 
pany on the ground that the pipes were not 
inherently dangerous and that no peril would 
have been created if the children had not 
caused them to roll. 

On appeal, the directed verdict was reversed 
and the case sent back for a new trial. “De- 
spite the size and weight of the pipes, they 
could be rolled about by children with rel- 
ative ease and therefore became potentially 
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dangerous instruments when left unguarded 
and unsecured in a public playground to be 
subjected to whatever treatment or use the 
minds and energies of curious and naturally 
mischievous youngsters could devise.”—T erra- 
nella, Admr. v, Union Building and Construc- 
tion Company et al. New Jersey Supreme 
Court. Filed January 9, 1950. 17 CCH Nec- 
LIGENCE CASEs 921. 


Blasting Operations— 
Res Ipsa Loquitur 


Plaintiffs, the owners of a bungalow, planned 
to build an addition thereto. They hired de- 
fendant, a blasting contractor, to blast rock 
fora cellar. Defendant assured plaintiffs the 
house would not be damaged. Plaintiffs were 
away from the house when the second phase 
of the operation took place, but when they 
returned they found the house seriously dam- 
aged. In reply to plaintiff's inquiry, defend- 
ant said, “We had a little accident. . The 
man must have drilled too deep and put in 
too heavy a charge to crack the walls of the 
house like that.” The defendant promised to 
“take care” of the damage but failed to do so. 

The court held it was error for the lower 
court to dismiss the action on the ground 
that no negligence had been shown. Under 
the doctrine of res ipsa loquitur, the plaintiffs 
were entitled to call upon the defendant for 
his explanation. The damage was, under the 
evidence, caused by an instrumentality en- 
tirely within the defendant’s control, and the 
circumstances indicated the damage would 
not have occurred in the ordinary course of 
things if due care had been used.—Philpot 
et al. v. Rhinesmith. New Jersey Superior 
Court, Appellate Division. February 8, 1950. 
17 CCH NEGLIGENcE CAseEs 1023. 


Dry Cleaner Loses Dress— 
Failure of Proof 


Plaintiff delivered a dress to the defend- 
ant to be dry-cleaned. It was not returned. 
After trial without a jury, judgment was 
ordered for plaintiff. 

To prove the loss of the dress and to es- 
tablish that its negligence did not cause such 
loss, the dry cleaner presented the testimony 
of the pick-up driver and the manager of 
the cleaning establishment. The pick-up driver 
testified that he had picked up plaintiff's 
laundry for ten years; that on the day the 
dress was allegedly delivered to him plain- 


Negligence 


tiff had made two piles of clothing, giving 
one to the driver and stating that she was 
going to give away or sell the other one; 
that he did not know what was in the two 
piles and did not list the garments on the 
receipt but carefully rolled and tied the goods 
given him by plaintiff and brought them to 
the laundry. Defendant's office manager de- 
scribed in detail the method of handling goods 
taken to defendant’s plant by its drivers, 
with a view to showing the improbability or 
impossibility of goods being lost after they 
were once received at the laundry. The em- 
ployee who opened the bundles of goods 
taken from the plaintiff’s home had made 
out two tickets listing the articles delivered 
to the plant; the dress was not listed on 
these tickets, which were offered in evidence. 

The court found no error in the judg- 
ment for plaintiff. There was evidence to 
support the finding that the dress was de- 
livered by plaintiff to defendant. ‘“Defend- 
ant... produced no evidence of any kind to 
account for the disappearance of this par- 
ticular dress.”—Murphy v. Co-operative Laun- 
dry Company of St. Paul, Inc. Minnesota 
Supreme Court. Filed February 10, 1950. 
17 CCH NEGLIicENce Cases 1003. 


Limitation of Bailee’s Liability— 
Loss of Baggage—Loss in Storage 


Plaintiff appealed from a judgment of $25 
awarded him for a traveling bag and con- 
tents worth $2,190 which he had checked at 
defendant’s parcel room in a railroad station. 
The trial court had concluded as a matter of 
law that defendant's liability for plaintiff’s 
loss was limited by contract to the sum of $25 

The upper court held that—since plaintiff 
did not see or read the notice posted at the 
parcel room, did not read the check and had 
no actual knowledge of the limitation of lia- 
bility stated on the check, and that since 
such limitations were not called to his atten- 
tion—assent would not be presumed. There 
was no contract limiting the defendant’s lia- 
bility —Allen v. Southern Pacific Company 
Utah Supreme Court. Filed January 19, 1950. 
17 CCH NEGLIGENCE CAsEs 964. 





TN A SIMILAR CASE, plaintiff insurance 
company became subrogated to the claim 
of its insureds, after paying for the loss of a 
chest and its contents which were not returned 
from storage in defendant’s warehouse. 
Plaintiff recovered judgment for $450.50, 
from which defendant appealed. 
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The only serious question presented on 
appeal was whether defendant’s liability was 
limited to $50, as contained in a limitation- 
of-liability provision of the warehouse receipt 
issued to one of the insureds. Defendant (the 
owner of the warehouse) offered no evidence 
showing that she was without fault, and ad- 
vanced no explanation whatever as to what 
became of the stored property. There was 
no evidence that defendant or any of her 
employees ever made any statement to the 
insureds concerning the warehouse man’s 
limited liability. 

The judgment appealed from was affirmed. 
As to terms and conditions for the benefit 
of the warehouseman, the depositor could 
not be charged with notice of such unless 
they were brought to her attention or unless 
she assented to them as a part of the con- 
tract between herself and the warehouseman. 
Fidelity and Deposit Company of Maryland v. 
Rednour, d.b.a. William Rednour Transfer and 
Storage Company. Louisiana Court of Ap- 
peal, Parish of Orleans. January 30, 1950. 
17 CCH NEGcLIGEeNcE Cases 1005. 


Duty of Storekeeper 


Plaintiff sustained injuries in a fall in de- 
fendant’s store where rainwater had col- 
lected on the concrete floor near the 
entranceway. The allegations of negligence 
were that defendant failed to provide rub- 
ber matting or other material on the floor 
which would have prevented plaintiff from 
falling and that it failed to remove the water 
or to warn plaintiff of its presence. 

These allegations were held bad on de- 
murrer. “The storekeeper would not, as a 
matter of law, be required to keep rainwater 
removed at all times unless, due to some 
peculiarity of the floor, its presence there 
created a hazard beyond that created on 
other areas, such as sidewalks, similarly 
constructed of concrete. Since this did not 
appear, defendant was under no duty to re- 
move the water.”—Hill v. Davison-Paxon 
Company. Georgia Court of Appeals. Febru- 
ary 9, 1950. 17 CCH NEGLIGENCE Cases 1077. 


Failure to Warn 


Plaintiff, a conductor of a freight train, 
sustained injuries when he was crushed be- 
tween a box car and a truck. He was riding 
backwards on the box car so as to relay 
the necessary signals to the engineer during 
a switching operation, when the train was 
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moving at a rate of about four or five miles 
per hour. A freight car cooling apparatus 
was mounted on the truck which, unknown 
to the plaintiff, had been moved by the de- 
fendant’s servant to a point in close prox- 
imity to the track. During the switching 
operation, the defendant’s employee rejected 
the suggestion of another workman that he 
flag down the train, stating: “I guess he 
can see as big a thing as this truck.” After 
sustaining the injuries upon impact, plaintiff 
pulled himself up as close as possible against 
the box car and managed to scrape through 
the space between the truck and the box car 
before falling to the ground beyond. 

Held; The defendant’s servant should have 
anticipated the danger to plaintiff and should 
have warned him. The plaintiff was guilty 
of no contributory negligence which would 
bar a recovery.—Shippers Pre-Cooling Serv- 
ice v. Macks. United States Court of Ap- 
peals for the Fifth Circuit. March 28, 1950. 
17 CCH NEGLIGENCE CASEs 1048. 


Federal Tort Claims Act— 
Texas City Disaster 


Approximately 273 suits were consolidated 
for hearing, on the issue common to all 
parties, the negligence and liability of the 
federal government (defendant) to plaintiffs 
under the Federal Tort Claims Act. It was 
alleged that defendant’s negligence proxi- 
mately caused the Texas City disaster, in 
which much of the city was destroyed, with 
great loss of life, injuries to persons and 
heavy property damages. The evidence 
showed that defendant manufactured am- 
monium nitrate fertilizer, which was an in- 
herently dangerous explosive and a fire 
hazard, and, with full knowledge of the 
danger involved, permitted it to be shipped 
into and handled in the congested area, all 
without warning to the public or to the 
persons handling it. It was concluded, as a 
matter of law, that each shipment was a 
dangerous public and private nuisance and 
that defendant was liable for the damage.— 
Dalehite et al. v. United States of America. 
United States District Court, Southern Dis- 
trict of Texas, Galveston Division. April 13, 
1950. 17 CCH NEGLIGENCE CAsEs 1143. 


Municipality's Liability— 
Snow and Ice on Sidewalk 


Plaintiff secured a jury verdict against the 
defendant city for injuries sustained when 
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he slipped on snow and ice on the sidewalk 
abutting a vacant lot. The accident occurred 
sixty hours after the termination of a rec- 
ord-breaking snowstorm of December 26-27, 
when 25.8 inches of snow fell, accompanied 
by precipitation of 2.7 inches. The tempera- 
ture was below freezing, and for a consider- 
able part of the time there was a high wind. 
The question was whether the failure of the 
city to remove the snow and ice from the 
sidewalk within sixty hours under such 
conditions warranted a jury finding of 
negligence. 

Judgment for the plaintiff was reversed 
and the complaint dismissed. Considering 
the volume and rate of the snowfall, which 
created problems beyond any experience or 
expectation and strained all the facilities of 
the city, the court said it would have been 
unreasonable to expect the city to have the 
sidewalks clear in front of every vacant lot 
within sixty hours.—Yonki v. City of New 
York. New York Supreme Court, Appellate 
Division, First Department. February 28, 
1950. 17 CCH NEGLIGENcEe CAses 1115. 


Crops Damaged by Chemicals 


A threatened infestation prompted the de- 
fendants to dust their growing rice with a 
poisonous chemical. Two applications were 
made, one by airplane, when 1,000 pounds 
were distributed, the other by hand equip- 
ment operated from horseback—800 pounds. 
To guard against the possibility of drift, the 
applications were made during the late after- 
noon of a calm day. However, the chemical 
did drift some distance and destroyed cot- 
ton and other crops of the plaintiffs. 


The defendants claimed that with the slight 
information they had concerning poten- 
tiality of the chemical, they did not think 
it would drift more than sixty or seventy- 
five feet unless carried by winds. But there 
was testimony that one of the defendants 
had been told that the chemical would 
“drift,” that it was “poisonous,” and that 
it was injurious to cotton. While conceding 
this, he maintained that he had been in- 
formed only that the danger was to nearby 
tracts, hence he was not put on notice that 
damage might attend the distribution he 
authorized; he argued also that at the time 
of their use, less was known about the new 
chemical than was generally known at the 
time of this action. 


Both plaintiffs and defendants objected to 
an instruction at the trial that charged de- 
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fendants with liability if they were able to 
anticipate the damage by the exercise of 
ordinary care. 

Held; The instruction was correct. “That 
degree of care ‘commensurate with the 
known danger’. . . would be the danger they 
actually knew of, or the danger factor they 
would have found if, as reasonable men with 
the information admitted or shown by the 
proof, they had made inquiry.”—Kennedy v. 
Clayton. Arkansas Supreme Court. March 13, 
1950. 17 CCH Neciicence Cases 1068. 


Intoxicated Passenger 
Falling from Train 


Defendant appealed from a judgment for 
the plaintiff administratrix, whose intestate 
jumped or fell from the open vestibule door 
of defendant’s train. The trainman had 
knowledge of the intoxicated condition of 
the decedent, found him standing on the 
second step of the vestibule, and made no 
use of the emergency cord which was avail- 
able and which, if pulled, would have 
stopped the train. 


In affirming the judgment, the court said 
that whether defendant exercised the de- 
gree of care for the protection of the de- 
cedent commensurate with his inability to 
guard himself from danger was a question 
of fact for the jury—McMahon, Admx. v. 
The New York, New Haven and Hartford 
Railroad Company. Connecticut Supreme 
Court of Errors. Filed February 7, 1950. 
17 CCH NEGLIGENcEe Cases 1055. 


Pedestrian Struck by Streetcar— 
Right of Way 


A case involving several interesting points 
of law involved the death of a pedestrian 
who was struck by a streetcar. The accident 
occurred about 10:15 p. m. at an intersection. 
Shortly before the accident the decedent 
parked his automobile and walked across 
the street with one Elliott to a tavern. Ac- 
cording to Elliott’s testimony, the traffic 
light was green when the two men stepped 
off the curb, after leaving the tavern. Elliott 
said he walked hurriedly across, but the 
decedent lagged behind presumably because 
someone had called him and he turned to 
speak. After the impact, the distance of 
the body from the unmarked crosswalk was 
between twenty and fifty feet, according to 
conflicting testimony. 
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The trial resulted in verdict and judgment 
against the defendant transit company, 
which argued several points on appeal: 

(1) That there was no evidence of negli- 
gence legally sufficient to submit the case 
to the jury. To this argument the court 
replied that if the decedent had been in the 
crosswalk and if the light had been green 
when he left the curb, he had the right of 
way and the motorman had a duty to stop; 
there was evidence from which the jury 
could have found such facts, and the con- 
clusion was therefore beyond attack. 

(2) That the testimony of one of the 
witnesses was worthless because not con- 
sistent with his statement at the inquest. 
The court said this testimony could never- 
theless form the basis of a legal conclusion 
since the conflict arose between testimony 
at two different trials and not between 
statements of the witness at a single trial. 
The credibility of the witness, the solution 
of the conflict and the weight to be given 
the evidence were properly questions for 
the jury, not for the court. 

(3) That as a question of law decedent 
was contributorily negligent. The court said 
it could not so rule since more than one 
inference could reasonably be drawn from 
the facts. There is a presumption that a 
person will exercise ordinary care for his 
own safety, and the decedent may have been 
bewildered by the heavy cross-traffic. 

(4) That it was erroneous to instruct the 
jury that, in considering the damages sustained 
by the widow, no consideration should be 
given the fact that after her husband’s death 
she was engaged to be married and obtained 
a marriage license, because remarriage of 
a widow neither bars nor mitigates her 
pecuniary loss arising out of the death of her 
husband. The court said there was no error 
here; the trial judge sheuld not instruct the 
jury that they may speculate on when the 
widow will marry again and allow her dam- 
ages only up to that time. 

(5) That the trial judge erred in not allow- 
ing defendant, in presenting its case, to ask its 
investigator about prior contradictory state- 
ments of Elliott. “It is an invariable rule,” 
said the court, “that in order to impeach a 
witness by proof of prior contradictory 
statements, a foundation for such impeach- 
ment must be laid by asking the witness on 
cross-examination whether he had made 
contradictory statements to a designated 
person and informing him of the place where 
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and the time when the statements were 
supposed to have been made.”—Baltimore 
Transit Company v. State of Maryland, for the 
use of Castranda et al. Maryland Court of 
Appeals. Filed February 9, 1950. 17 CCH 
NEGLIGENCE CASEs 1056. 


Invitee—Assumption of Risk 


The petition alleged that plaintiff, by the 
terms of an agreement with the operator of 
an auto service and parts company, should 
himself remove his purchase—the top of an 
automobile—from the body of a car by using 
a welding torch; that the wheels had been 
removed from the automobile, which had 
been propped on blocks in such a manner 
that the rear bumper was elevated some four 
feet from the ground; that it was necessary 
for plaintiff to stand on the bumper to per- 
form the work; and that after he had been 
working several minutes the bumper began 
to sway, causing him to fall and incur the 
injuries for which he now sues. 

In sustaining the trial court’s dismissal of 
the suit, the reviewing court said the auto 
service company was required to use only 
ordinary care in maintaining his premises in 
a condition reasonably safe for such use as 
would be consistent with the purpose of 
the plaintiff. Plaintiff was an invitee, the 
danger was apparent to him and he assumed 
the risk —Harvey v. Maryland Casualty Com- 
pany. Louisiana Court of Appeal, Second 
Circuit. October 28, 1949. Judgment final, 
February 15, 1950. 17 CCH NEGLIGENCE 
CASsEs 1063. 


Owner's Duty to Concessionaire 


Under an oral agreement, plaintiffs had 
charge of all food, beverages and lodgings 
of defendant club. Plaintiff fell upon un- 
lighted steps on the premises, which were 
owned by the defendant, and sustained in- 
juries. Defendant’s manager testified that 
he had fallen in the darkness on three dif- 
ferent occasions at the same place as 
plaintiff. 

The court held that since there was no 
lease, plaintiffs were not tenants but were 
in the nature of concessionaires. The man- 
ager’s knowledge was imputed to the de- 
fendant, who had a duty to keep the premises 
in a safe condition. —Wukaloff et al. v. Mall- 
bou Lake Mountain Club, Ltd. California 
District Court of Appeal, Second District, 
Division Two, February 20, 1950. 17 CCH 
NEGLIGENCE Cases 1048. 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as Reported 


by CCH LIFE INSURANCE REPORTS 





“Total Disability’’ Construed— 
Farm Management Continued 


In 1932 defendant issued to plaintiff a 
life insurance policy which provided for 
waiver of premiums and payment of monthly 
benefits in the event the insured became 
totally and permanently disabled so that he 
would be permanentiy, continuously and 
wholly prevented from performing any work 
for compensation, gain or profit, and from 
following any gainful occupation. In 1932, 
and again in 1935, plaintiff incurred serious 
spinal injuries. After the second injury, 
when his back was broken, he developed a 
chronic arthritic condition, which his doctor 
testified would grow progressively worse. 
Defendant paid benefits from 1935 to 1942, 
but thereafter discontinued payments on the 
ground that plaintiff was not totally and 
permanently disabled within the meaning of 
the policy. Thereafter, plaintiff paid premi- 
ums under protest and brought suit to re- 
cover accumulated monthly payments. The 
dispute between the parties centered about 
the fact that while plaintiff, a farmer, suf- 
fered serious physical disability which pre- 
vented him from working in the field, he 
continued to manage the farm through a 
foreman, directing its operation, keeping the 
books and records and personally writing 
checks for the payment of bills and ex- 
penses. In fact, the farm operations during 
the six-year period in question were more 
profitable than in the years preceding his 
injuries. Plaintiff explained that this was 
due to greatly increased prices of farm 
products. Plaintiff also had other interests 
and activities during this period: he was 
administrator of an estate, president of the 
local school board and a member of the 
governing board of a water-users association 


Arizona applies the “intermediate rule” in 
construing disability clauses. Under this 
rule, the test of total and permanent dis- 
ability is whether the insured can pursue, 
with reasonable continuity, his customary 
occupation or some other occupation for 
which he is qualified by education, station 
in life, age and physical and mental ability. 
The court was of the opinion that the evi- 
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dence suggested a reason why the jury 
might find plaintiff totally disabled. Manage- 
ment of one’s own property or investments 
does not always rise to the dignity of a 
substantial “gainful occupation.” The court 
concluded that the question of the igsured’s 
total and permanent disability was’ one of 
fact for the jury and that the trial court 
should not have directed a verdict for the 
insurer. Judgment for defendant was re- 
versed and the cause remanded with direc- 
tions to grant plaintiff a new trial— Hughes 
v. The Mutual Life Insurance Company of 
New York. United States Court of Appeals 
for the Ninth Circuit. February 3, 1950. 
14 CCH Lire Cases 186. 


Aviation Exclusion Clause 


The insured, an army captain, was killed 
in action when he was the pilot and sole 
occupant of a P-38 type aircraft which was 
engaged in a strafing mission in June of 
1944. He flew down to strafe a locomotive 
and the right wing of his plane came in 
contact with the locomotive as he banked 
away. The plane crashed and burned, and 
the remains of the pilot were recovered 
and buried. 

The policy of life insurance in suit limited 
recovery to premiums paid if death were 
“due to operating or riding in any kind of 
aircraft .} any provision in this Policy 
to the contrary notwithstanding.” Risks of 
war were not excepted from the general 
aviation exclusion clause, but the policy was 
declared to be “free from restrictions as to 
residence, travel, occupation, or military or 
naval service.” 

The trial court gave judgment for the bene 
ficiary but the reviewing court reversed, stating 
that, since the exclusion was unqualified, it 
applied equally to all risks whether of war 
or of peace resulting from operating or rid- 
ing in an aircraft, and that the nonrestric- 
tions meant, among other things, that the 
policy did not exclude all risks but 
did not mean that the policy covered all war 
risks.—United States Services Life Insurance 
Company v. Bischoff. United States Court of 
Appeals for the District of Columbia Circuit. 
April 10, 1950. 14 CCH Lire Cases 325. 
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Change of Beneficiary 


The insured took out a twenty-payment 
policy of life insurance in 1918, naming his 
wife as beneficiary. Part of the premiums 
were paid out of the wife’s earnings, and 
the policy became paid up in 1938, when 
the insured refused to surrender the policy 
for its cash value. In 1939 the insured left 
his wife, whom he never spoke to again. 


The policy contained a provision that the 
insured might designate a new beneficiary 
by filigg a written notice thereof with the 
company accompanied by the policy for 
indorsement. On May 6, 1942, the insured 
submitted an application for a duplicate 
policy to the company on its form, in which 
he indicated that he believed the orginal 
policy was lost because of “separation be- 
tween husband and wife about three years ago. 
Policy was in wife’s possession but she will 
not admit it is either lost or in her possession 
now. She is beneficiary.” The application 
was not accepted by the company because 
it had not been duly executed by the bene- 
ficiary. On several occasions both before and 
after the divorce he obtained in 1945, the 
insured asked his attorney to obtain the 
policy from the divorced wife; the attorney 
wrote her, asking for the policy, and her 
reply stated the policy was mislaid or lost 
when the insured left home and that if she 
had found the policy she would have sent 
it to the attorney. The insured went to the 
office of the insurance company in 1945 and 
requested it to change the beneficiary; he 
was told this could not be done until he 
found the original policy. 


The insured died in 1948 and plaintiff (the 
administrator of the insured’s estate) in 
this action of interpleader joined the di- 
vorced wife and the insurance company, 
claiming that his decedent had done all in 
his power to change the beneficiary but had 
failed because of the conduct of the di- 
vorced wife, and claiming also that he had 
an equitable right to the proceeds. 


The reviewing court refused to disturb 
the trial court’s judgment for the defendant 
wife. The insured had not done all in his 
power to comply with the methods pre- 
scribed by the policy for a change of bene- 
ficiary. While there was a written application 
for a duplicate policy, there was no written 
application for a change of beneficiary. 
There was no refusal on the part of the 
beneficiary to surrender the policy; if there 
were, legal measures could have been taken 
to compel her to surrender it.—O’Connell, 
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Admr. v. Brady et al. Connecticut Supreme 
Court of Errors, Filed February 28, 1950. 
14 CCH Lire Cases 322. 


TN A SIMILAR CASE involving a change 

of beneficiary, the policy read in part as 
follows: “If the insured has reserved the 
right to change the beneficiary hereunder 
and such fact is recorded on this policy, the 
insured, if of legal age, may whenever and 
as often as he likes, change any beneficiary 
designated herein by filing at the Home 
Office of the Company a written notice 
thereof duly executed and accompanied by 
the policy for record of the change thereon 
by the Company. “4 


The insured suffered a stroke of apoplexy. 
She told her brother, who took her to the 
hospital, to change the policy “to her.” The 
brother was refused possession of the policy 
the same night by two women then desig- 
nated as beneficiaries but who had no in- 
surable interest in the continuance of the 
insured’s life. The brother accordingly 
made application to be appointed guardian 
of the person and estate of his sister, which 
was granted by the probate court in due 
course. Then, with the aid of a police 
officer he acquired the policy from the desig- 
nated beneficiaries, and complied with the 
insured’s reiterated request to change the 
policy so that her estate would be designated 
as the sole beneficiary. 


Upon the death of the insured, the brother 
was appointed administrator and collected 
the proceeds of the policy. The former 
beneficiaries excepted to his inventory, and 
their claim to the proceeds was upheld by 
the probate court on the ground that a 
guardian merely by virtue of his office is 
without authority to designate a change of 
beneficiary on a policy of life insurance upon 
the life of his ward. 


On appeal this judgment was reversed 
and remanded, The facts and circumstances 
of this case were held to alter the general 
rule upon which the decision of the probate 
court rested. The methods prescribed for 
the change of beneficiary were for the pro- 
tection of the insurance company, not for 
the protection of the one-time beneficiaries, 
who cannot complain of the methods actually 
employed when the insurance company rec- 
ognized and honored the assured’s request, 
in whatever form it was received.—Johnson, 
Admr., etc. v. Sadler et al. Ohio Court of 
Appeals, Cuyahoga County, Eighth District. 
January 30, 1950. 14 CCH Lire Cases 317. 
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Incontestability—Reinstatement 


The insured’s endowment policy lapsed 
for nonpayment of premiums four years 
after it was issued. In his application for 
reinstatement, the insured stated that he 
had not suffered any disease or injury or 
consulted a physician or practitioner since 
the date of his last application for insurance 
or examination in the company, whereas in 
fact just nine months prior to the reinstate- 
ment he had consulted two physicians at a 
hospital where he was a patient and at the 
office of one of the physicians. 

Whether the incontestable clause should 
be held a bar to the defense of fraud in the 
procuring of the reinstatement was a ques- 
tion the court found difficult. After examin- 
ing contradictory lines of authority, the 
court adopted the rule that, upon reinstate- 
ment of a lapsed life insurance policy, the 
incontestable clause runs anew as to mis- 
representations in the application for rein- 
statement. Accordingly, the beneficiary was 
denied recovery of the face amount of the 
policy.—Sellwood v. Equitable Life Insurance 
Company. Minnesota Supreme Court. April 


6, 1950. 14 CCH Lire Cases 301. 


No Allegation—No Recovery 


In an action to recover double indemnity 
under a policy of industrial insurance, the 
beneficiary alleged that on September 2, 
1946, “in consideration of the weekly pre- 
mium paid and contracted to be paid to it,” 
the defendant insurance company issued the 
policy; also alleged was the death of the 
insured by accidental means on November 
10, 1946, and the demand and refusal of the 
amount in dispute. The letter of demand 
and the policy itself were attached to and 
made a part of the petition. 


By the terms of the policy the nonfor- 
feiture provisions could become effective 
only after the policy had been in force for 
twenty-six weeks. The letter demanding 
payment referred to an earlier letter of the 
insurance company, which was quoted as 
follows: “According to our records the 


policy is not in force and does not have a 
nonforfeiture value.” 


Held: The petition failed to state a cause 
of action. “There is not even a general 
allegation showing that the insurance policy 
was in full force and effect or that the con- 
ditions necessary for a continuance of the 
policy were ever met, and no legal excuse 
for the nonperformance of the .conditions 
is shown.” —Webb v. National Life & Ac- 
cident Insurance Company. Georgia Court of 
Appeals. March 17, 1950. 14 CCH Lire 
Cases 296. 


Total and Permanent Disability 


The insured brought this action to recover 
the benefits provided for total and per- 
manent disability. The policy provided: 
“Disability shall be considered total when- 
ever the Insured is so disabled by bodily 
injury or disease that he is wholly prevented 
from performing any work, from following 
any occupation, or from engaging in any 
business for remuneration or profit . .. .” 

The claim was based upon defective vision. 
The insured developed cataracts in both 
eyes which virtually deprived him of sight. 
During this period he received disability 
benefits under the policy. Subsequently he 
was operated on for removal of the cataracts 
and was fitted with glasses. The insurance 
company then refused to continue the pay- 
ments, claiming the disability was no longer 
permanent and total. This suit resulted. 


The insurance company’s expert witness 
stated that, following the operation, the in- 
sured developed chronic glaucoma, resulting 
in the loss of all side vision. The evidence 
was undisputed that the insured could see 
directly ahead. 

The insured was allowed to recover upon 
his claim, the court remarking that he was 
“almost blind,” that the condition was progres- 
sive in its nature, and that the insured 
could neither carry on his former occupa- 
tions nor any other suitable occupation.— 
New York Life Insurance Company v. Runion. 
Tennessee Court of Appeals, Eastern Sec- 
tion. Filed March 14, 1950. 14 CCH Lire 
Cases 246. 


RECODIFICATION OF PENNSYLVANIA INSURANCE LAWS 


All insurers authorized to transact business in Pennsylvania have been invited 
to form an all-industry committee to aid the Joint State Government Commission 
and the Insurance Department in a recodification of Pennsylvania’s insurance 


laws. 


A meeting to discuss such a committee will be held on May 25 at 1:30 p.m., 


D. S. T., in Hearing Room Number 1, North Office Building, State Capitol, Harrisburg, 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as Reported 


by CCH AUTOMOBILE INSURANCE REPORTS 





Reference to Insurance Protection 
Reversible Error 


Plaintiff was a witness in a suit for dam- 
ages in which he alleged that defendant’s 
passing truck struck his left front wheel 
and forced him into a ditch. On direct 
examination his own counsel asked if he had 
talked to defendant after the collision; 
plaintiff replied that he had and, in response 
to his own counsel’s next question, answered 
that defendant “said they would take care of 
the hospital bill; that they had insurance.” 
The trial court overruled defendant’s mo- 
tion for a new trial and defendant appealed. 

The reviewing court, after noting that the 
testimony was neither inadvertent nor invol- 
untary, reversed the trial court and granted a 
new trial—Austin Powder Company v. Lang- 
don. Kentucky Court of Appeals. January 31, 
1950. 33 CCH AutomoniLe Cases 503 


Conviction for Traffic Infraction— 


. Held Not Admissible in Civil Suit 


While crossing First Avenue at 86th 
Street in New York City, a man was struck 
by defendants’ delivery truck. In the action 
for wrongful death and for conscious pain 
and suffering, the truck driver was cross- 
examined, over objection and exception, as 
to whether he had been convicted of “dan- 
gerous driving” after a plea of “not guilty” 
in connection with the accident, The witness 
admitted his conviction on that charge and, 
after judgment for the plaintiff administra- 
tor, the defendants appealed, contending that 
reversible error was committed in permitting 
such cross-examination. 

This contention was accepted by the re- 
viewing court, which reversed the judgment 
and granted a new trial. Declaring that such 
a defendant is not subject to interrogation 
in respect to such a conviction to establish a 
charge of negligence, the court distinguished 
the question at bar from the following ques- 
tions: (1) whether the defendant is credi- 
ble as a witness; (2) whether proof of 
conviction on a criminal charge, as dis- 
tinguished from a traffic infraction, should 
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be admissible as evidence in chief against 
the defendant in a later civil proceeding; 
(3) whether the rule should be the same or 
different as against a plaintiff in a negligence 
action, who has himself been previously 
found guilty for a violation of traffic laws 
or regulations in connection with the identi- 
cal accident in which he brings suit; (4) 
whether evidence of conviction on a plea of 
“guilty” to violation of traffic laws is admis- 
sible against the defendant in a civil action.- 
Walther, Admr. v. News Syndicate Company, 
Inc. New York Supreme Court, Appellate Di 
vision, First Department. December 12, 1949. 
33 CCH Autromospite Cases 247. 


Ownership of Vehicle 
Must Be Proved 


Plaintiff brought an action for damages 
caused in a collision between his automobile 
and defendant’s train at a crossing. The 
jury found the railroad guilty of causal neg- 
ligence in failing to sound whistle and bell 
signals, and in failing to have the headlight 
lit and shining in the direction in which the 
train was traveling. 

The reviewing court found that the verdict 
was not supported by sufficient evidence 
since plaintiff failed to show by certificate of 
title that he was the owner of the automobile 
in accordance with the statutory require- 
ment of the forum. Reversed and remanded. 
—Wells v. The Baltimore and Ohio Railroad 
Company, Ohio Court of Appeals, Mont- 
gomery County. December 21, 1949. 33 
CCH AvuTOMOBILE CASEs 260. 


Financial Responsibility Act— 
Highway Superintendent's 
Jurisdiction 


An accident involving the plaintiff resulted 
in damage to the other car but not to plain- 
tiff’s. The amount of the damage was un- 
known, and the fault was apparently that 
of the other driver. Plaintiff’s report of the 
accident to the highway superintendent was 
the only notice the latter received. Subse- 
quently the state official notified plaintiff 
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WHAT THE COURTS ARE DOING 


to furnish proof of financial responsibility, 
and when this notification was not complied 
with, he suspended plaintiff’s driver’s li- 
cense, motor vehicle registration certificate 
and license plates. Plaintiff then obtained a 
judgment from the trial court reinstating his 
licenses and restraining the defendant high- 
way superintendent from interfering with 
plaintiff’s use of the highway for any reason 
arising out of the accident. 


Upon the superintendent’s appeal the 
judgment of the trial court was affirmed. 
Defendant had received no notice from anyone 
that damages arising out of the accident ex- 
ceeded $50. In the absence of such notification, 
the superintendent had no statutory authority 
to take the action he did.—Tavegia v. Broniley, 
State Highway Superintendent of Wyoming 
Wyoming Supreme Court. February 21, 1950 
33 CCH AutomoniLe Cases 354. 


No Family-Purpose Doctrine 
in Wyoming 

A minor driving a car was involved ina 
head-on collision with a car proceeding in 
the opposite direction. The injured occu- 
pants of the other car joined the minor and 
his mother as defendants in a negligence 
action. The trial court found that the colli- 
resulted from the negligence of the 
minor in driving his car on the wrong side 
of the highway and entered judgment 
against him. The trial court declined, how- 
ever, to enter a judgment against the mother 
of the eighteen-year-old driver, and from 
that action the plaintiffs appealed. 


sion 


It was stipulated at the trial that the auto- 
mobile the minor was driving was owned, 
kept and used by the mother as a family 
car and was furnished to the minor as a 
pleasure car and family conveyance; that 
at the time of the collision the minor was 
using the car as a family car with the per- 
mission and consent and implied direction 
of the mother; and that the mother was 
under legal and moral obligation to support 
and provide for the minor. The testimony 
of the minor indicated that he was on his 
way to the airport to go flying and was not 
on any errand for his mother. 

The court affirmed the action of the trial 
court in declining to enter judgment against 
the mother. “The question presented in this 
case should be treated as one of state policy 
purely and as such to be disposed of by the 
legislature. "—Sare et al. v. Stetz et al 


Automobile 
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Wyoming 
1950. 


Supreme Court. February 7, 
33 CCH Avromosite CAsEs 362. 


‘Stop, Look and Listen’’ Statute 


Plaintiff sued to recover damages for in- 
juries he sustained in a collision between 
his truck and an engine of the defendant 
railroad. A statute of the forum: required 
truck drivers to come to a full stop not less 
than twenty feet and not more than forty 
feet from the main-line track. A boxcar 
obstructed the view of the plaintiff, who did 
not stop at the required place but drove his 
truck slowly onto the spur track before ap- 
plying the brakes. He skidded on the ice into 
the path of the oncoming train, which he could 
not see because of the standing boxcar. 


The jury apportioned the negligence eighty- 
five per cent to the defendant and fifteen 
per cent to the plaintiff and assessed dam- 
ages exceeding $20,000 against the defendant. 

The court held erroneous the instruction 
that the railroad was negligent in “spotting” 
a boxcar where it obstructed the view and 
declared that the boxcar would not have 
obstructed his view if plaintiff had complied 
with the statute. Reversed and remanded.— 
Lang v. Chicago and North Western Railway 
Company. Wisconsin Supreme Court. Filed 
December 30, 1949. 33 CCH AvurToMoBILE 
Cases 235. 


Tavern Keeper's Liability 


Plaintiffs alleged the defendant driver, who 
was a minor and intoxicated, so negligently 
operated his vehicle as to collide with plain- 
tiffs’ automobile, injuring plaintiffs. Plain- 
tiffs also sued the tavern keeper who sold 
the liquor to the minor, alleging that he was 
causally negligent in selling the liquor when 
he knew the minor was going to operate a 
motor vehicle, and that he should have fore- 
seen that the sale of the liquor would have 
resulted in damage to others on the highway. 

The tavern keeper’s demurrer was sus- 
tained. In the absence of a “Dram Shop” 
statute, the seller of intoxicating liquor was 
not liable for the injuries sustained by the 
plaintiff; the sale of the liquor was too re- 
mote to be considered a proximate cause of 
the injuries —Fleckner et al. v. Dionne, etc., 
et al., Pangracs, Respondent. California Dis- 
trict Court of Appeal, First District, Division 
Two. October 20, 1949. 33 CCH Automo- 
BILE CASES 287. 
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Assumption of Risk of Negligence 


Defendant was an insurance company which 
had executed a liability policy whereby it 
contracted to pay any and all damages 
sustained by any person as a result of the 
negligent operation of plaintiff's decedent’s 
car by anyone with the owner’s consent. 


Several young people were returning from 
a dance in the owner’s car. The owner be- 
came tired and asked a friend to drive. The 
friend drove the car off the end of a high- 
way ending in a “T” into a ditch, and the 
owner was killed. 


The insurance company contended the owner 
assumed the risk of such negligence as the 
jury found on the part of the driver, though 
the jury had found the owner did not as- 
sume that risk. 


In rejecting the insurer’s contention, the 
court said that the evidence of skid marks 
extending from fifty to ninety feet back from 
where the car came to rest did not establish 
as a matter of law that the negligence was 
of such duration that the owner was bound 
either to observe it and act for his own pro- 
tection or to assume the risk thereof.—Masanz, 
Admr. v. Farmers Mutual Automobile Insur- 
ance Company. Wisconsin Supreme Court. 
Filed December 30, 1949. 33 CCH AvutTomo- 
_ BILE Cases 208. 


Damages for Destruction 
of Bulldozer— 
Held Greater Than Market Value 


The jury found that defendant’s negligence 
was responsible for the destruction of plain- 
tiffs’ truck and bulldozer in a collision in 
1946. Plaintiffs proved that because of post- 
war shortages they were unable to buy a 
new truck until two years after the accident 
and that they had been unable to replace 
their bulldozer up to the time of trial. They 
also proved that two weeks prior to the acci- 
dent they had entered into an excavation 
contract which assured them of a specified 
income for the truck and bulldozer for about 
400 days over a two-year period; and they 
showed the expenses they would have in- 
curred in fulfillment of the contract. 


Defendant objected to the assessment of 
any damages beyond the value of the chat- 
tels at the time of the accident less salvage 
value for junk. 
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Remarking that the damages question pre- 
sented an almost perfect moot court case, 
the court affirmed the judgment which al- 
lowed additional damages for loss of pro- 
spective profits. “The general principle which 
should govern the matter is quite clear. 
Damages are supposed to compensate the 
injured person for the wrong which has been 
done him. If his loss is greater than the 
market value of the chattel at the time of 
its destruction, an owner should, on prin- 
ciple, be allowed additional items which will 
adequately compensate him unless some of 
those claimed items are so speculative as to 
create danger of injustice to the defendant.” 
—Guido et al. v. Hudson Transit Lines, Inc 
United States Court of Appeals for the Third 
Circuit. Filed January 5, 1950. 33 CCH Avto- 
MOBILE CASES 238. 


Inadequacy of Verdict 


In a collision between his car and an- 
other, plaintiff received a cut on his left 
wrist, which severed an artery, with conse- 
quent loss of blood, and injuries to his right 
arm, shoulder and back. As a result of his 
injuries, plaintiff sustained a partial and per- 
manent loss of function in his left hand. He 
was hospitalized for two weeks and did not 
return to work for 145 days after the acci- 
dent. His car was worth $200 before th« 
collision and about $50 after the collision. 


The plaintiff appealed from the trial court’s 
award of $350 in damages, complaining that 
the award was inadequate. The reviewing 
court found merit in this contention. Re- 
versed and remanded.—Sherer v. Smith. Ohio 
Court of Appeals, Williams County. May 
16, 1949. 33 CCH Avutomopst.e Cases 495. 


Admissions of Liability 


An ecighteen-month-old child was struck 
at a filling station by an automobile owned 
by one defendant and driven by another. 
The out-of-state driver wrote a letter to the 
child’s parents in which he assured them of 
his interest and concern and in which he 
said that his insurer would do everything 
necessary. The exclusion of this letter was 
held proper as not constituting an admis- 
sion of liability —Connor, etc., et al. v. Jackson 
et al. California District Court of Appeal, 
Second District, Division Two. November 
4, 1949. 


33 CCH AvutTomosiLe CASEs 408. 
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WHAT THE COURTS ARE DOING 


Stop Sign—Funeral Procession 


Plaintiff, driving the last vehicle in a 
funeral procession, drove past a stop sign 
at an intersection and collided with defend- 
ant’s car, which was proceeding along the 
cross street. A municipal ordinance pro- 
vided that no person shall drive through a 
procession except with the permission of a 
police officer. 


A verdict for defendant was upheld. “The 
[Ohio] Uniform Traffic Act does not ex- 
empt, nor does it expressly authorize ex- 
emption by municipal ordinance of, a funeral 
procession, or vehicles used in such proces- 
sion, from the traffic regulations applicable 
to the general public. A municipal ordi- 
nance designed to create such exemption is 
in conflict with the general laws and is in- 
valid.”"—Rinkes v, Tyler. Ohio Court of 
Appeals, Wayne County. May 18, 1949. 33 
CCH AvtomosiLe Cases 413. 


Proximate Cause— 
Intervening Negligence 


Plaintiff was standing on the sidewalk be- 
side a parked coal truck. As Truck A 
passed the spot where plaintiff stood, a 
cylindrical tank dropped from it and lay on 
the street. Several minutes later, Truck B 
coming in the opposite direction swerved 
toward the curb and avoided the tank. But 
Truck C, immediately following Truck B, 
struck the tank, propelling it underneath the 
parked coal truck and onto the sidewalk 
where it struck the plaintiff, causing com- 
pound comminuted fractures of both legs. 


Plaintiff brought this action against the 
lessor and the driver of Truck A and against 
the owner of Truck C. 


Plaintiff's judgment against all the parties 
except the driver of Truck A was attacked 
on a number of grounds. ‘The lessor of 
Truck A argued on appeal that no negli- 
gence on the part of it or its servants was 
shown; that even if shown, such negligence 
was not the proximate cause of plaintiff's 
injuries because the independent act of a 
third party intervened; and finally, that the ex- 
oneration of its driver rendered the judg- 
ment as to the lessor without legal foundation. 

The reviewing court rejected each of these 
contentions. The facts that the tank fell 
into the street and that no special safeguard 
had been provided to keep it from falling 
constituted evidence from which the negli- 
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gence of Truck A’s lessor could reasonably 
be inferred; its negligence started the chain 
of events leading directly to the injuries; 
the acts of negligence alleged against it were 
not necessarily imputed to it from the driver 

The owner of Truck C argued on appeal 
that there should have been a directed ver- 
dict in its favor because there was no ac- 
tionable negligence shown as to it or its 
driver. This argument, in turn, was re- 
jected, the court stating that the evidence 
that Truck C, following closely behind Truck 
B at a rapid speed, failed to follow Truck B 
as it veered towards the curb, and that the 
tank was lying in plain view, was sufficient 
to allow the inference of negligence. 

Judgment for plaintiff affirmed.—Batts v. 
Joseph Newman, Inc., et al. New Jersey Su- 
preme Court. January 23, 1950. 33 CCH 
AUTOMOBILE CASEs 454. 


Federal Tort Claims Act 


A member of the Metropolitan Police 
Force of the District of Columbia brought a 
suit for damages against the United States 
under the Federal Tort Claims Act, based 
upon injuries to him while on duty by the 
negligence of a Treasury Department em- 
ployee in the operation of one of its auto- 
mobiles. Judgment on the pleadings was 
granted the United States, the trial court 
holding that although the plaintiff was not 
a federal employee, he did belong to a class 
for whom the United States had established by 
statute (the Police and Firemen’s Relief Fund) 
a comprehensive system of compensation. 


This judgment was reversed on appeal, 
the court reasoning that 1f soldiers directly 
in the federal service were not excluded 
from the benefits of the Tort Claims Act 
(Brooks v. U. S., 32 CCH AutomosiLe Cases 
419 (1949)), there was no reason to exclude 
a policeman directly in the employ of the 
District of Columbia, a municipal corpora- 
tion—Wham v. U. S. United States Court 
of Appeals for the District of Columbia Cir- 
cuit. January 30, 1950. 33 CCH AutTomo- 
nite CAsEs 422. 


N ANOTHER CASE arising under the 

Federal Tort Claims Act, a truck was pro- 
vided for nightly visits to town in order to 
keep up the morale of some air corps soldiers 
stationed at a camp in California. A sergeant 
used the truck to drive a companion and two 
ladies to an Indian ceremonial which was 
being held away from the center of town, 
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where the truck was usually parked. This 
use of the truck was held within the scope 
of the sergeant’s employment so as to render 
the United States liable for the sergeant’s 
negligence in operation.—Murphey et al. v. 
U. S. United States Court of Appeals for 
the Ninth Circuit. January 25, 1950. 33 
CCH AutomosiLe Cases 443. 


Fire Insurance— 
Encumbrance Provision 


Plaintiff's Ford truck was destroyed by 
fire, and he brought this action against his 
insurance company. The policy was issued 
on April 15, 1947, and the truck burned on 
June 28, 1947. At both times the truck was 
encumbered by four chattel mortgages, on 
all of which plaintiff was delinquent when 
the fire occurred. None of these encum- 
brances were declared on or described in 
the policy. The question was whether plain- 
tiff’s breach of the policy provisions in fail- 
ing to declare these encumbrances was such 
as to increase the moral hazard under the 
policy. 

The trial court’s judgment for the plain- 
tiff was reversed and his suit dismissed. 
The delinquency of the plaintiff on all four 
mortgages was held to constitute strong 
evidence that he would gain by destroying 
or at least would have no interest in pro- 
tecting the property.—Lee v. Travelers Fire 
Insurance Company. Louisiana Court of Ap- 
peal, First Circuit. February 17, 1950. 33 
CCH AutomosiLte Cases 431. 


Collision Coverage—Tornado 


Plaintiffs’ vehicles were damaged during 
a tornado. One was a truck under repair 
in a garage; the tornado destroyed the 
garage building and the truck was moved in 
an unright position about four feet and the 
wall of the garage and a timber fell upon it, 
damaging it substantially. The other vehi- 


cle, a car, was parked on the street in front 
of the insured’s residence; it was picked up 
by the tornado, rolled over several times 
and then blown into the top of a nearby 
tree, so as to be completely destroyed. 

The plaintiffs, who won verdicts below, 
contended the losses to their vehicles were 
by “collision” and “upset” respectively, which 
were hazards clearly covered by the terms 
of policies. The insurance company dis- 
claimed liability on both policies on the 
ground that the losses did not result from 
collision or upset but resulted from wind- 
storm, a hazard not covered by the policies. 

The reviewing court reversed the judg- 
ment for the plaintiffs and held for the in- 
surance company. Because the policy showed 
seven classifications from A to G, inclusive, 
and because the insureds paid a premium on 
“B” (collision or upset) and did not pay on 
“A” or “E” (windstorm), the construction 
of the entire document must be that the in- 
sureds did not intend to pay for the wind- 
storm risk.—Mercury Insurance Company v 
McClellan. Arkansas Supreme Court. Janu- 
ary 16, 1950. 33 CCH AutoMosiLé Cases 400. 





Damages—tInability to Obtain Work 


Plaintiff, sixty-nine years of age, was in- 
jured because of the defendant’s negligent 
driving. He was permitted to testify that, 
prior to the accident, he had lost his job ana 
another man had been hired to replace him 

The reviewing court found this testimony 
prejudicial to the defendant as affecting the 
assessment of damages. “The fact that 
plaintiff had lost his job and might not get 
another is not a measure of his damage. 
The amount of damage to which the plaintiff 
was entitled was the difference between 
what he would have been capable of earning 
but for the diminishing of his powers by 
the injury.”—Dtetz v. Goodman et al. Wis- 
consin Supreme Court. Filed February 7, 
1950. 33 CCH AvutomosiLe CAses 602. 


FIREMEN’S RELIEF SURCHARGE DECLARED UNCONSTITUTIONAL 


The Minnesota law providing for a two per cent levy on fire insurance policies, with 


proceeds going for firemen’s relief, is unconstitutional. 
Engberg et al. CCH Minnesota TAx Reports 


the Second District held, in Hassler v. 


{ 88-402, that the imposition of this tax is unequal, arbitrary and unreasonable. 


The Minnesota District Court for 


The tax 


is not uniform because, while the duty of a fire department is the same toward all com- 
bustible property and while it owes no greater duty toward property insured than other- 
wise, the burden of the tax falls on insured owners only. 
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WHAT THE COURTS ARE DOING 


FIRE AND CASUALTY 


FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 


by CCH FIRE-CASUALTY INSURANCE REPORTS 


Notice to Insurer— 
Seven Months’ Delay 


The insured operated a super-market in 
which one of the plaintiffs sustained an acci- 
dent. Notification to Insurer A promptly 
followed, but it was not until seven months 
later, by virtue of a casual conversation with 
a field representative of Insurer B, that the 
insurer discovered he had coverage with 
Insurer B for the same accident. Upon 
learning this, he notified Insurer B of all 
of the facts of the case and, with Insurer A, 
cooperated with Insurer B in the defense of 
the action. 

The insured and Insurer A appealed from 
a judgment which awarded damages to the 
plaintiff and which dismissed the suit as to 
Insurer B because of the tardy notice. 


Held: Judgment of dismissal against In- 
surer B reversed. The insured gave notice 
of the accident as soon as he knew that he 
had coverage with Insurer B and was in 
perfect good faith in his delay. Further- 
more, Insurer B had adequate time to make 
its Own investigation of all the facts and 
undoubtedly did so.—Reid et al. v. Monticello 
et al. Louisiana Court of Appeal, First Cir- 
cuit. February 17, 1950. 7 CCH Fire Anp 
CASUALTY CASEs 131. 


Time Limitation— 
Insurer's Promise to Settle 


Plaintiff-insured’s building was destroyed 
by fire on February 16, 1948. The loss of 
rent for the time required to put the build- 
ing in tenantable condition was 
under an indemnity policy with defendant- 
insurer. The policy provided that no suit 
or action should be sustained unless com- 
menced within twelve months next after 
the fire. 


covered 


Plaintiff made the following allegations: 
Commencing about the middle of June, 1948, 
and continuing at intervals of every six 
weeks to two months thereafter through 
March 19, 1949, the insured conferred with 
the representative of the insurer respecting 
the settlement of the loss. At no time 
during the discussions did the representative 
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deny that the policy was in full force and 
effect, and the sole subject of the discussions 
was the amount of the loss and the length 
of time that would reasonably be required 
to put the premises in a tenantable condi- 
tion. Not until March 18 did the insured 
consider it necessary to consult an attorney, 
and not until ten or fourteen days later was 
it clear that legal proceedings would be 
necessary. 

Plaintiff's suit was not filed until June 20, 
1949; the insurer defended on the ground, 
among others, that the action was not com- 
menced within twelve months after the fire, 
and moved for summary judgment on this 
ground. 


The trial court’s denial of this motion 
was sustained on appeal. If plaintiff's allega- 
tions are proved, no part of the contractual 
period of limitations would begin to run 
until after the-plaintiff’s good-faith attempts 
to settle amicably had ceased.—Dishno et al. 
v. Home Mutual Insurance Company. Wis- 
consin Supreme Court. Filed March 7, 1950. 
7 CCH Fire Anp CASUALTY CABSEs 97. 


Direct Damage by Explosion 


In an action on a fire insurance policy 
containing an endorsement that “coverage 
of this policy is extended to include direct 
loss or damage by explosion,” de- 
fendant-insurer contended that the loss and 
damages admittedly caused by the freezing 
of water within plumbing and heating in- 
stallations could not possibly be a direct 
loss or damage by explosion, and that there- 
fore there could be no recovery under the 
terms of the policy. 

With this contention the court disagreed, 
stating: “When a leak occurs in the hot- 
water coil installed in the combustion cham- 
ber of an oil-burning furance, the water, 
which is under pressure, will naturally escape 
into the chamber. When the water comes 
in contract with the hot firebricks, steam is 
so quickly formed that an explosion follows. 
A short occurs in the water-soaked elec- 
trodes, and the fire goes out. If this occurs 
in freezing weather, there is but one natural 
result, unless human efforts intervene and 
restore heat.”—Mork et al. v. Eureka-Security 
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Fire and Marine Insurance Company. Min- 
nesota Supreme Court. Filed March 17, 


1950. 7 CCH Fire anp CAsua.ty CAses 92. 


‘Private Structures'’ Covered— 
Car Repair Garage Burned 


Plaintiffs had a fire insurance policy on 
their dwelling house. The policy contained 
a clause which provided that the insureds 
could apply ten per cent of the amount of 
the policy on private structures appertaining 
to the house. 


The plaintiffs had a two-car frame garage 
on the back of their lot. At the time that 
they took out their policy with the defendant 
the garage was used to carry on the business 
of one of the plaintiffs, which was repairing 
automobiles. The garage burned and de- 
fendant refused to pay under the policy on 
the ground that the garage was not covered 
by the policy because it was a public garage 
and therefore not a private structure as re- 
quired by the policy. 


Judgment for the plaintiffs was reversed 
on appeal. A car repair shop open to the 
public was definitely excluded under the 
policy.—Ziebarth et al. v. Fidelity and Guar- 
anty Fire Corporation of Baltimore, Maryland. 
Wisconsin Supreme Court. Filed March 7, 
1950. 7 CCH Frre anv CasuAatty Cases 112. 


Third-Party Beneficiary's Proof 
of Loss 


The County Inspector for the State Rev- 
enue Department secured permission from 
one Ritter to place in Ritter’s safe at night 
a cigar box containing money he collected 
for the state. Burglars entered the Ritter 
building and broke open the safe, taking 
Ritter’s money as well as the cigar box full 
of money belonging to thé state. 


Ritter furnished to his burglary insurer 
the required proof of loss within the desig- 
nated sixty days as to his own losses but not 
as to the state’s loss. His claim was paid by 
the insurer in due course. Not until ten or 
twelve days after the sixty-day period was 
formal proof of loss made to Ritter’s in- 
surer by the plaintiff Commissioner of Reve- 
nues. He claimed, however, that this failure 
to file timely proof of loss should be dis- 
regarded because he did not know of his 
rights under the contract. 

The court declined to decide whether the 
plaintiff was a donee beneficiary or an in- 
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cidental beneficiary under the policy, holding 
that if he were a donee beneficiary he could 
have no more rights than those specified in the 
contract.—Cook, Commissioner of Revenues 
v. United States Fidelity & Guaranty Com- 
pany. Arkansas Supreme Court. Febru- 
ary 27, 1950. 7 CCH Fire ANp CASUALTY 
Cases 114. 


Injury to Livestock 


Under the coverage clause of a policy, the 
insurance company agreed to pay for loss 
sustained by the insured because of “injury 
to or death of livestock” owned by the in- 
sured. In subsequent provisions of the 
policy this coverage was limited (1) to 
eighty per cent of the market value of any 
one animal, such percentage in no event to 
exceed $200; (2) to a total of $2,000 for 
any one accident; and (3) with respect to 
injuries, to the expenses incurred within 
thirty days after the date of the collision 
for the necessary medical supplies and vet- 
erinarian services, 


Defendant-insurer maintained that the 
third limitation confined its liability to $5.75. 
Holding the contrary, the court said the 
ambiguous language was broad enough to 
cover depreciation in the market value of the 
animals injured as well as necessary medical 
expenses.—Myrick et al. v. Farm Bureau 
Mutual Automobile Insurance Company. New 
York Supreme Court, Appellate Division, 
Fourth Department. January 18, 1950. 7 
CCH Fire ann CasuAatty Cases 115. 


Plane Flown in Violation 
of Flying Regulations 


The owner of a plane had a judgment in 
the trial court for the maximum amount of 
liability under an indemnity policy. The 
question presented was whether the pilot in 
negligently flying into a storm with no 
knowledge of instrument flying, in violation 
of the Civil Air Regulations, did so with 
knowledge and consent of the insured so 
as to avoid liability under the terms and 
conditions of the policy. 

The reviewing court held there was no 
such consent and therefore affirmed the trial 
court’s judgment. Since the weather condi- 
tions were good at the time the pilot left the 
airport, there was no negligence in con- 
senting to the take-off. The violation of the 
air safety regulations occurred when the 
pilot observed the weather conditions to be 
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dangerous and failed to return to the field 
to await the passing of the storm.—Bankers 
Indemnity Insurance Company v. Green. 
United States Court of Appeals for the Fifth 
Circuit. April 11, 1950. 7 CCH Fire anp 
Casuatty CAsEs 123. 


Profitable Settlement 


Company A carried fire insurance cover- 
ing (1) all its loss of net profit prevented 
from being earned and (2) charges and other 
expenses including salaries of officers, ex- 
ecutives, department managers, employees 
under contract, and other important em- 
ployees, as must necessarily continue during 
total or partial suspension of business. The 
policies contained the following provisions: 

“Concealment, fraud. This entire policy 
shall be void if, whether before or after a 
loss, the insured has wilfully concealed or 
misrepresented any material fact or cir- 
circumstance concerning this insurance or the 
subject thereof, or the interest of the insured 
therein, or in case of any fraud or false 
swearing by the insured relating thereto. 

“Resumption of Operations. If the insured, 
by resumption of complete or partial opera- 
tion of the property herein described or by 
making use of other property, equipment or 
supplies, could reduce the loss hereunder 
such reduction shall be taken into account 
in arriving at the amount of loss hereunder.” 


On March 18, 1946, a fire totally destroyed 
the plant of Company A, Its managing 
partner presented to the adjusters letters 
and statements from contractors and ma- 
chine builders which estimated that it would 
take from fourteen to sixteen months to re- 
build the plant and install new machinery. 
Company A requested complete indemnity 
for a twelve-month period of suspension of 
business. On April 11, 1946, the insurance 
companies accepted Company A’s repre- 
sentations that business would be suspended 
for at least twelve months and on the same 
date determined the amount of loss. 

On April 18, 1946, one of the adjusters 
was informed that Company A owned an- 
other plant, similar to the one destroyed, 
about forty-five miles from the location of 
the fire. He asked the managing partner 
whether this plant could be secured to re- 
duce the loss, who replied that Company A 
owned only a forty per cent interest in this 
plant, that the plant was under a permanent 
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lease to Company B and could not be 
secured by Company A. After receiving this 
information, the adjuster forwarded the proof 
of loss, and about May 1, 1946, Company A 
received the amount of the settlement which 
had been arrived at on April 11. 


In early 1947, about ten months later, the 
adjuster learned that Company A was oper- 
ating Company B’s plant. After his request 
for a refund to the insurance company was 
refused, this civil action was instituted to 
rescind the settlement on the ground of fraud. 
Plaintiff insurance companies also asserted a 
right to recovery under the doctrines of 
subrogation and unjust enrichment. 


Recovery was denied. The evidence was 
held insufficient to show fraud, so rescission 
could not be allowed. The court summarily 
dismissed the other theories of recovery 
advanced by plaintiffs as without merit.— 
American Insurance Company et al. v. Parker 
etc. United States Court of Appeals for the 
Fourth Circuit. April 11, 1950. 7 CCH 
Fire ANp CASUALTY Cases 121. 


Ambiguity Favors Insured 


The employees of the plaintiff warehouse- 
man transported a piano by automobile truck 
from his warehouse to a residence where, 
while the employees were carrying the piano 
from the first floor downstairs to the base- 
ment, a high-pressure gas fitting was broken, 
gas escaped and exploded, with resulting 
deaths, personal injuries and property damage, 
for which the plaintiff was sued in several 
actions then pending. 

Plaintiff’s liability policies insured him 
against liability incurred in the handling of 
household goods away from his premises 
and excluded from coverage accidents caused 
in the loading or unloading of vehicles. The 
insurance companies claimed that because 
of this exclusory clause their policies did not 
cover this accident. 


In holding for the plaintiff insured, the 
court said: “At best, these stated provisions 
of the policies presented an ambiguity which 
must be resolved in favor of the insured 
plaintiff... .” — Muller d. b. a. Muller 
Brothers v. Sun Indemnity Company of New 
York, et al. New York Supreme Court, Ap- 
pellate Division, Second Judicial Depart- 
ment. March 27, 1950. 7 CCH Fire ANp 
CasuALty CASEs 130. 
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Brothers Company v. Atlas Assurance Com- 
pany 131 F. (2d) 770 (1942)), illustrates 
some of the fine distinctions made and the 
hairsplitting that frequently occurs. A tank 
of cottonseed oil which was heated by steam, 
either by reason of faulty construction and 
stresses or by sudden conversion of water 
at the bottom of the tank into steam, burst 
with great noise and a rumbling similar to 
that of an earthquake, The concussion was 
sufficient to knock an adjoining 230,000- 
pound tank, which contained over 2,000,000 
pounds of oil, off its base by eighteen inches, 
and another tank which weighed over 100,000 
pounds off its base by seventy-nine feet, to 
wreck a steel trestle, to move a 180,000- 
pound locomotive twenty-four feet and to 
overturn a 130,000-pound locomotive tender. 
Recovery was sought under the explosion 
endorsement of a fire insurance policy. 

Three well-qualified chemical engineers 
testified that the tank was caused to burst 
by an explosion occasioned by the presence 
in the bottom of the tank of a quantity of 
water that became superheated by the coils 
in the bottom of the tank and flashed into 
steam, generating great power that liberated 
itself by wrecking the tank. On the other 
hand, the insurance produced well-qualified 
experts who testified that the catastrophe 
could not have happened as testified to by 
plaintiff's experts. Their theory was that 
there were present in the structure several 
different kinds of stresses, the accumulation 
of which amounted to such enormous pres- 
sure per square inch that the tank gave way 
and burst, and that there was no explosion. 

The court upheld a jury’s verdict for the 
soap-manufacturing plant, declaring that the 
insurers’ theory explained the accumulation 
of forces, the release of which produced the 
violent noise and bursting which accompany 
an explosion. 

Equally confusing a situation faced a court, 
in which an insured’s merchandise was dam- 
aged by water which escaped through a 
ruptured lead water pipe. (L. L. Olds Seed 
Company v. Commercial Union Assurance 
Company, supra.) The insured claimed that 
the damage was the result of a hydraulic 
phenomenon known as a water hammer, 
which constituted an explosion within the 
meaning of a fire insurance policy issued by 
the defendant. The policy did not define the 
word “explosion,” but stated under the head- 
ing “Provisions Applicable Only to Explo- 
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sion” that the insurer would not be liable 
for “loss by explosion, rupture or bursting 
of steam boilers, steam pipes, steam turbines, 
steam engines, fly-wheels.” 

The insured contended that under the 
doctrine of noscitur a soctis, the words ex- 
plosion, rupture and bursting acquire equiv- 
alent meanings. Conceding that the rupture 
of the pipe might have been caused by the 
water hammer, the insurance company in- 
sisted that rupture and explosion were not 
synonymous terms. Furthermore, it argued 
that cold water cannot explode, calling at- 
tention to the discussion of the elements of 
an explosion in a prior opinion of the court 
(Lever Brothers v. Atlas Assurance Company, 
supra), wherein the salient features of an 
explosion were listed as a release of energy, 
noise and a going-away of material from the 
center of the explosion. 

The court found in favor of the insured, 
basing its conclusion that an explosion had 
occurred on the testimony of hydraulics ex- 
perts and holding that the insurers’ “cold 
water” argument was irrelevant, since it was 
the container—the pipe—that gave way with 
violence. 


When Does a Building Fall? 


‘ 


The expression “fallen building” conjures 
many images in the mind. One can picture 
a mass of rubbish, a pile of ruins or a con- 
geries of materials in such condition that 
repair is impossible. But what connotation 
does the term carry in a casualty insurance 
policy? The courts have had occasion to 
ponder this problem from the time when 
wood was the typical structural material to 
today, when steel frameworks are common. 


The point was raised most recently in the 
case of Rubenstein v. Fireman’s Fund Insur- 
ance Company, 7 CCH Fire AND CASUALTY 
CAsEs 56, January 19, 1950. The policy cov- 
ered all risks of loss of or damage to the 
insured’s personal property except: “Exclu- 
sions 6. This policy does not insure... (d) 
against breakage of eyeglasses, glasswear, 
statuary, marbles, bric-a-brac, porcelains and 
similar fragile articles (jewelry, watches, 
bronzes, cameras and photographic lens ex- 
cepted), unless occasioned by theft or attempt 
thereat, vandalism or malicious mischief, or 
by fire, lightning, windstorm, earthquake, 
flood, explosion, falling aircraft, rioters, strik- 
ers, collapse of building, accident to con- 
veyance or other similar casualty, nor unless 
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likewise occasioned, against marring or 
scratching of any property not specifically 
scheduled herein.” A portion of the plain- 
tiff’s dining-room ceiling, comprising an area 
of thirty-six square feet, collapsed and fell 
upon various items of personal property. 
The dining-room ceiling embraced a total 
area of 150 square feet. Plaintiff claimed 
that the loss came within the exception to 
the exclusion clause, and that his loss was 
an “other similar casualty” to the casualties 
listed in the policy. 

The court agreed with the insurance com- 
pany that the only remotely similar casualty 
or peril insured against by the exceptions 
to the exclusion clause was that of “collapse 
of building.” Could the collapse of the ceil- 
ing be characterized a “collapse of build- 
ing”? In solving its problem of construction, 
the court uncovered some interesting deci- 
sions. In Teutonia Insurance Company v 
Bonner, 81 Ill. App. 231 (1898), a well-built 
two-story frame dwelling resting on a foun- 
dation of wooden blocks was blown over 
on its side and off the foundation during a 
high windstorm. The court held that there 
was not a fall of a building or any part 
thereof because it was not in such a condi- 
tion “that it could not be repaired and still 
be the same building.” 


Moreover, it would appear that the struc- 
ture must collapse in entirety. In an even 
earlier case, it was held that the fall of two- 
fifths of an ice house, leaving the other 
three separate compartments standing in- 
tact, could not be considered a “fall of a 
building” within a condition in a fire insur- 
ance policy (Security Insurance Company v 
Mette, 27 Ill. App. 324). 


PERHAPS the most unusual claim was 
made by an insured who was on the first 
floor of a three-story addition to a large three- 
story hotel building when a runaway railroad 
car got out of control at the top of a steep 
mountain grade more than a mile from the ho- 


tel, jumped the track and “catapulted with 
terrific force against the brick wall of the ad- 
dition and tore through two of the walls, 
leaving the remainder of the walls stand- 
ing.” The insured was struck by the debris 
and killed. His life-indemnity insurance pol- 
icy provided for double indemnity if the 
bodily injury resulting in death were in- 
curred “in consequence of the collapse of 
the outer walls of a building while the as- 
sured is therein.” The plaintiff claimed that 
the clause was ambiguous and capable of 
more than one interpretation. The court 
noted that Century Dictionary defined “col- 
lapse” as “to fall together, or into an irreg- 
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ular mass or flattened form, through the 
loss of firm connection or rigidity and sup- 
port of the parts or loss of the contents, as 
a building through the falling in of its sides, 
or an inflated bladder from escape of the 
air contained in it,’ and that Webster de- 
fined the term as “‘to fall together suddenly, 
as the two sides of a hollow vessel, to close 
by falling or shrinking together, or to shrink 
up, as a tube in a steam boiler collapses.” 

Rejecting the argument that the clause 
was ambiguous, the court held that the lan- 
guage could not be held to embrace a sit- 
uation in which a runaway railroad car merely 
penetrated the walls. The hole caused by 
the car and the portion of the two walls 
ripped away comprised only a small part of 
the first story and basement wall area of the 
addition; a large and substantial portion of 
the walls remained intact. (Skelly v. Fidelity 
and Casualty Company of New York, 313 Pa. 
202, 169 Atl. 78 (1933).) 

Certainly, then, the collapse of one fourth 
of the ceiling area of one room of a house 
could not cause the entire building to lose 
its distinctive character as a building, and 
the court in the Rubinstein case had no dif- 
ficulty in reaching the conclusion that the 
loss was not a casualty similar to a collapse 
of a building. 


Arkansas Rate Regulatory Law 
Upheld 


The Arkansas rate regulatory law (Act 
116 of the General Assembly of the State 
of Arkansas, 1947) was held not to violate 
the provisions of the Sherman Act or state 
constitutional prohibitions of monopoly, in 
a decision by the United States Court of 
Appeals for the Eighth Circuit in North Lit- 
tle Rock Transportation Company, Inc. v. Cas- 
ualty Reciprocal Exchange et al. (CCH TRADE 
REGULATION Reports § 62,599), on April 5, 
1950. 

The North Little Rock 
Company, Inc., a taxicab company operating 
in the area of Little Rock brought an action 
under the Sherman Act for an injunction 
and treble against the Casualty 
Reciprocal Exchange, the National Bureau 
of Casualty Underwriters and forty-nine in- 
surance companies. All of the defendants 
are licensed to do business in Arkansas. The 
casualty insurance companies joined as de- 
fendants write more than one half of the 
casualty insurance in the state. 


Transportation 


damages 


The taxicab company alleged that defend- 
ants constituted a combination in restraint 
of trade and commerce in the establishment 
of rates for casualty insurance and that 
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plaintiff, having been classed as a substand- 
ard risk, had been forced to pay for its cov- 
erage a premium which was excessive to the 
extent of $1,792.66. The taxicab company 
further contended that the Arkansas rating 
law, which authorizes the licensing of rating 
bureaus and provides for their establish- 
ment of casualty insurance rates to be charged 
by members and subscribers, violated the 
provision of Article 2, Section 19, of the 
Constitution of Arkansas: “Perpetuities and 
monopolies are contrary to the genius of a 
republic and shall not be allowed.” The de- 
fendants, on the other hand, argued that 
the Sherman.Act did not apply to the insur- 
ance business insofar as it is subject to state 
regulation, by virtue of the provisions of the 
McCarran Act. 

Expressing the opinion of the court, Judge 
Sanborn held that legislation authorizing the 
establishment of insurance rates by a rating 
bureau, licensed and supervised by the state, 
does not create a monopoly. The bureau 
becomes, in effect, an agency or instrumen- 
tality of the state for determining the rates 
that shall be charged by insurers. The Mc- 
Carran Act of 1945 expressly exempts from 
the scope of the Sherman Act insurance 
transactions regulated by states. 


Facts About Lawyers 


The Martindale-Hubbell Law Directory 
for 1951 will contain additional data of spe- 
cial importance to all American lawyers, it 
was announced on April 27 in New York by 
E. J. Dimock, New York attorney, Chair- 
man of the Lawyer Census Committee of 
the American Bar Association, 

The American Bar Association, at its Mid- 
winter Meeting in February, voted to co- 
operate with Martindale-Hubbell, Inc., in 
the creation of a more complete list of lawyers. 

In addition to the effort to list all lawyers, 
Martindale-Hubbell will increase the mate- 
rial in their 1951 edition to comply with re- 
quests from the Survey of the Legal Profes- 
sion and from the American Bar Association. 


These data are: 

1. A symbol indicating membership in the 
American Bar Association will appear be- 
fore the name of each member listed in the 
geographical section. 

2. The Canons of Professional Ethics and 
the Canons of Judicial Ethics will be printed 
in their entirety, and with the latest changes. 

3. A special section will be added of ap- 
proximately seventy-five pages containing 
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the names and addresses of the officers, state 
delegates, state bar association presidents 
and secretaries, and other important person- 
nel of the “official family” of the American 
Bar Association. (Heretofore, with the ex- 
ception of the limited distribution of the 
pamphlet known as the American Bar Asso- 
ciation Directory or “Red Book,” this infor- 
mation was not available to members until 
they received the annual report.) 


Federal Housing 
Administration 


Life insurance in this country as carried 
on by the life insurance industry is a power- 
ful social force that lives and grows only in 
an atmosphere of free enterprise safeguarded 
by democratic institutions, John H. Magee, 
State Director for Maine of the Federal Hous- 
ing Administration, told the Eastern Maine 
Life Underwriters Association at their reg- 
ular monthly meeting at the Bangor House, 
Thursday evening, April 20. Essential at- 
tributes of the institution, as it is developed 
in the United States, are private manage- 
ment, competition and regulation. 

It is probably a sound contention, Mr. 
Magee stated, that the individual who makes 
a decision to forego the immediate use of 
part of his income to provide for his widow, 
his children or for his own old age, or to 
make adequate provision for the orderly 
liquidation of his estate, gives evidence of 
stability and purpose of character. 

To the extent that life insurance succeeds 
in its objectives, according to Mr. Magee, 
it exercises a stabilizing influence on the 
economy. In times of economic disaster, 
those who have made no preparation to meet 
economic setbacks listen—perhaps not al- 
ways willingly, but, nevertheless, they listen— 
to those who would sabotage our institu- 
tions. Those who are vulnerable from the 
standpoint of security may well be deserv- 
ing a sympathetic understanding if they turn 
and listen to those whose promise of a change 
carries with it a promise of security. The 
fact that the change may not carry with it 
a fulfillment of the promise lessens in no 
way the consequences of the impact of dis- 
trust. On the other hand, Mr. Magee stated, 
those individuals who voluntarily adopt a 
plan, for the protection of themselves and 
dependents, that entails both systematic 
savings and systematic self-denial will, in 
the normal course, be interested in the broader 
aspects of security that flow from a stable 
government and a sound economy. 
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